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January 8, 2013

Honorable Jack Dalrymple
Governor of North Dakota

Members, 63rd Legislative
Assembly of North Dakota

| have the honor to transmit the Legislative Management's report and recommendations of 23 interim committees,
the Advisory Commission on Intergovernmental Relations, and the Commission on Alternatives to Incarceration.

Major recommendations include using extraordinary road use fees by local jurisdictions for road support, supporting
additional funding for the Robinson Recovery Center, funding a renewable energy development fund, collecting data
on oil and gas-related employment, funding opportunities related to value-added processing of oil and gas, providing
additional housing incentive fund tax credits, allowing the North Dakota Pipeline Authority to issue debt for refineries,
providing a tax exemption for oil refined in the state, establishing a central aircraft management system for
state-owned or state-leased aircraft, defining tribal health units and allowing a public health unit to be formed on an
Indian reservation, supporting construction of a new University of North Dakota School of Medicine and Health
Sciences facility, continuing the moratorium on nursing facility and basic care beds, changing the North Dakota
University System performance and accountability measures, providing for the continued study of autism spectrum
disorder, creating an autism spectrum disorder registry and voucher system, clarifying guardianship provisions and
providing grants to counties for related services, changing the definition of a large information technology project
and oversight requirements, providing an option for an extended juvenile jurisdiction proceeding for certain offenses,
expanding property tax relief, providing a residential property tax credit, providing additional funding to counties for a
reduction in property taxes levied, increasing speeding fees, transferring authority for commercial driver's license
training from the Highway Patrol to the Department of Transportation, extending the Tribal and State Relations
Committee, and providing more transparency regarding a medical provider's professional relationship with
Workforce Safety and Insurance.

The report also discusses committee findings and numerous other pieces of recommended legislation. In addition,
the report contains brief summaries of each committee report and of each recommended bill and resolution.

Respectfully submitted,

Madl G,

Representative Al Carlson
Chairman
North Dakota Legislative Management
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HISTORY AND FUNCTIONS OF THE NORTH DAKOTA
LEGISLATIVE MANAGEMENT AND LEGISLATIVE COUNCIL

HISTORY OF THE

LEGISLATIVE COUNCIL

The North Dakota Legislative Council was created in
1945 as the Legislative Research Committee (LRC).
The LRC had a slow beginning during the first interim of
its existence because, as reported in the first biennial
report, the prevailing war conditions prevented the
employment of a research director until April 1946.

After the hiring of a research director, the first LRC
held monthly meetings prior to the 1947 legislative
session and recommended a number of bills to that
session. Even though the legislation creating the LRC
permitted the appointment of subcommittees, all of the
interim work was performed by the 11 statutory
members until the 1953-54 interim, when other
legislators participated in studies. Although "research"
was its middle name, in its early years the LRC served
primarily as a screening agency for proposed legislation
submitted by state departments and organizations. This
screening role is evidenced by the fact that as early as
1949, the LRC presented 100 proposals prepared or
sponsored by the committee which the biennial report
indicated were not all necessarily endorsed by the
committee and included were several alternative or
conflicting proposals.

NAME CHANGES

The name of the LRC was changed to the Legislative
Council in 1969 to more accurately reflect the scope of
its duties. Since 2009 Legislative Council refers
specifically to the staff functioning as the legislative
service agency while Legislative Management refers to
the oversight committee of legislators. Although
research is still an integral part of the functioning of the
Legislative Council, it has become a comprehensive
legislative service agency with various duties in addition
to research.

THE NEED FOR A
LEGISLATIVE SERVICE AGENCY

Nearly all states have a legislative council or its
equivalent, although a few states use varying numbers
of special committees.

Legislative service agencies provide legislators with
the tools and resources that are essential if they are to
fulfill the demands placed upon them. In contrast to
other branches of government, the Legislative Assembly
in the past had to approach its deliberations without its
own information sources, studies, or investigations.
Some of the information relied upon was inadequate or
slanted because of special interests of the sources.

To meet these demands, the Legislative Assembly
established the North Dakota Legislative Council. The
existence of the Council has made it possible for the
Legislative Assembly to meet the demands of today

while remaining a part-time citizen legislature that meets
for a limited number of days every other year.

LEGISLATIVE MANAGEMENT

COMPOSITION

In 2009 the Legislative Assembly changed the name
of the oversight committee for the Legislative Council to
the Legislative Management. This committee by statute
consists of 17 legislators, including the Majority and
Minority Leaders of both houses, the Speaker of the
House, and six senators and six representatives. In the
House, the Majority Leader appoints four members and
the Minority Leader appoints two members. In the
Senate, the Majority Leader appoints four members and
the Minority Leader appoints two members.

The Legislative Management is thus composed of
11 majority party members and 6 minority party
members and is served by the Legislative Council staff
of attorneys, accountants, and administrative support
personnel who are hired and who serve on a strictly
nonpartisan basis.

FUNCTIONS AND METHODS
OF OPERATION OF THE

LEGISLATIVE MANAGEMENT

Although the Legislative Management has the
authority to initiate studies or other action deemed
necessary between legislative sessions, much of the
work results from studies contained in resolutions and
bills passed by both houses. The usual procedure is for
the Legislative Management to designate committees to
carry out the studies, although a few committees,
including the Administrative Rules Committee, Employee
Benefits Programs Committee, Information Technology
Committee, and Legislative Audit and Fiscal Review
Committee, are statutory committees with duties
imposed by state law.

Regardless of the source of authority of interim
committees, the Legislative Management appoints the
members with the exception of a few members
appointed as provided by statute. Nearly all committees
consist entirely of legislators, although a few citizen
members are sometimes selected to serve when it is
determined they can provide special expertise or insight
for a study.

The Legislative Management committees hold
meetings throughout the interim at which members hear
testimony; review information and materials provided by
staff, other state agencies, and interested persons and
organizations; and consider alternatives. Occasionally it
is necessary for the Legislative Management to contract
with  universities, consulting firms, or outside
professionals on specialized studies and projects.
However, the vast majority of studies are handled
entirely by the Council staff.



Committees make their reports to the full Legislative
Management in November preceding a regular
legislative session. All current legislators are invited to
attend the November meeting as are those newly
elected legislators. The Legislative Management may
accept, amend, or reject a committee's report. The
Legislative Management then presents the
recommendations it has accepted, together with bills and
resolutions necessary to implement them, to the
Legislative Assembly.

In addition to conducting studies, the Council staff
provides a wide range of services to legislators, other
state agencies, and the public. Attorneys on the staff
provide legal advice and counsel on legislative matters
and bill drafts to legislators and legislative committees.
The Council supervises the publication of the Session
Laws, the North Dakota Century Code, and the North
Dakota Administrative Code. The Council reviews state
agency rules and rulemaking procedures, legislative
proposals affecting health and retirement programs for
public employees, and information technology
management of state agencies. The Council has on its
staff the Legislative Budget Analyst and Auditor and
assistants who provide technical assistance to
Legislative Management committees and legislators,
review audit reports for the Legislative Audit and Fiscal
Review Committee, provide budget analysis, and assist
the Legislative Assembly in developing the state's
biennial budget. The Council provides information
technology services to the legislative branch, including
legislative publishing and bill drafting capabilities. The
Council makes arrangements for legislative sessions
and controls the use of the legislative chambers and use
of space in the legislative wing of the State Capitol. The
Council also maintains a wide variety of materials and
reference documents, many of which are not available
from other sources.

MAJOR PAST PROJECTS

OF THE COUNCIL

Nearly every facet of state government and statutes
has been touched by one or more Legislative
Management studies since 1945. Statutory revisions,
including the rewriting of criminal laws, election laws,
game and fish laws, insurance laws, motor vehicle laws,
school laws, and weapons laws have been among the
major accomplishments of interim committees. Another
project was the republication of the North Dakota
Revised Code of 1943, the resulting product being the
North Dakota Century Code.

Government reorganization has also occupied a
considerable amount of attention. Included have been
studies of the delivery of human services, agriculturally
related functions of state government, the creation of the
Information Technology Department and the cabinet-
level position of Chief Information Officer, the creation of

the Department of Commerce, organization of the state's
higher education system, and the creation of the
Commission on Legal Counsel for Indigents, as well as
studies of the feasibility of consolidating functions in
state government. Unification of the state's judicial
system and the establishment of a public venture capital
corporation were also subjects of studies.

The review and updating of uniform and model acts,
such as the Uniform Probate Code and the Uniform
Commercial Code, have also been included in past
Legislative Management agendas. Constitutional
revision has been studied several interims, as well as
studies to implement constitutional measures that have
been approved by the voters.

Pioneering in new and untried areas is one major
function of interim committees. The regulation and
taxation of natural resources, including oil and gas in the
1950s and coal in the 1970s, have been the highlights of
several interim studies. The closing of the constitutional
institution of higher education at Ellendale also fell upon
an interim committee after a fire destroyed one of the
major buildings on that campus. The expansion of the
University of North Dakota School of Medicine and
Health Sciences is another area that has been the
subject of several interim studies.

The Legislative Management has permitted the
legislative branch to be on the cutting edge of
technological innovation. North Dakota was one of the
first states to have a computerized bill status system in
1969 and, beginning in 1989, the Legislator's Automated
Work Station system has allowed legislators to access
legislative documents at their desks in the House and
Senate. All legislators have notebook computers and
many have a smartphone and an IPad to assist them in
performing their legislative duties. During the 2009-10
interim, the Legislative Council staff worked with a
consultant and the Information Technology Department
to develop an updated legislative enterprise system that
replaces the mainframe system developed beginning in
1969. The new system is server-based and provides for
enhanced bill drafting and session processing. Since
1997 the Legislative Management has had the
responsibility to study emerging technology and evaluate
its impact on the state's system of information
technology.

Perhaps of most value to citizen legislators are
committees that permit members to keep up with rapidly
changing developments in complex fields. Among these
are the Budget Section, which receives the executive
budget in December prior to each legislative session.
The Administrative Rules Committee allows legislators to
monitor executive branch department rules. Other
subjects that have been regularly studied include school
finance, health care, property and oil taxes, and higher
education.
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SUMMARY
BRIEFLY - THIS REPORT SAYS

ADMINISTRATIVE RULES

The Legislative Management studied whether it may
be desirable to standardize some or all of the
compensation rate provisions for members of executive
branch boards and commissions. The Legislative
Management makes no recommendation for changes
regarding compensation rates for members of executive
branch boards and commissions.

The Legislative Management recommends House Bill
No. 1024 to eliminate the statutory four-inch maximum
column depth restrictions for newspaper publication of
notice of administrative rulemaking.

The Legislative Management reviewed all state
administrative rulemaking actions from January 2011
through October 2012, covering 2,399 pages of rules.
The Legislative Management did not void any rules
submitted by administrative agencies from January 2011
through October 2012.

ADVISORY COMMISSION ON

INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations exercised its statutory authority to serve as a
forum for the discussion and resolution of
intergovernmental problems and to study issues relating
to local government structure; fiscal and other powers and
functions of local governments; relationships between and
among local governments and the state or any other
government; allocations of state and local resources;
interstate issues involving local governments, including
cooperation with the appropriate authorities of other
states; and statutory changes required to implement
commission recommendations.

The Legislative Management studied motor vehicle
permit fees, including overweight and overwidth permit
fees charged by cities and counties. The Legislative
Management recommends Senate Bill No. 2025 to
provide that extraordinary road use fees for a violation
that did not occur on an interstate or a state highway must
be deposited in the general fund of the jurisdiction having
authority over the road on which the violation occurred
and must be used for the support of the road system of
that jurisdiction.

The Legislative Management studied disaster
response and recovery and liability related to disaster
response. The Legislative Management recommends
House Bill No. 1025 to remove the requirement that the
destruction of property must be ordered by the Governor
to allow a property owner to be eligible for compensation if
property is commandeered or used in management of a
disaster or emergency; to expand the authorized uses of
the state disaster relief fund to include the payment of any
expenses incurred under North Dakota Century Code
Chapter 37-17.1; to limit immunity in disaster response
activities to individuals, rather than providing immunity to
the state and political subdivisions; and to eliminate
immunity for property owners permitting the use of real
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property for emergency management activities if the
property owner has been grossly negligent.

The Legislative Management studied regulation of
crew camps and group housing. The Legislative
Management recommends House Concurrent Resolution
No. 3001 to provide for a Legislative Management study
of issues related to development of group housing and
crew camps, including infrastructure demands, health and
safety requirements, regulation, and enforcement of
regulatory violations.

The Legislative Management studied fire service
training and makes no recommendation as a result of the
study.

AGRICULTURE

The Legislative Management studied North Dakota
Century Code provisions that relate to agriculture for the
purposes of eliminating provisions that are irrelevant or
duplicative, clarifying provisions that are inconsistent or
unclear in their intent and direction, and rearranging
provisions in a logical order. The Legislative
Management recommends Senate Bill No. 2026 to rewrite
the laws pertaining to the State Seed Department, seed
potato certification, and seed potato control areas and
House Bill No. 1026 to rewrite the laws pertaining to the
North Dakota Stockmen's Association, livestock branding,
estrays, livestock dealers, and wool dealers. The
Legislative Management also received a report from the
State Board of Agricultural Research and Education
regarding its annual evaluation of research activities and
expenditures.

BUDGET SECTION

The Legislative Management received reports from the
Office of Management and Budget on the status of the
general fund; tobacco settlement proceeds; irregularities
in the fiscal practices of the state; employee bonuses;
implementation of state employee compensation system
initiatives; the capital improvements preliminary planning
revolving fund; the risk management workers'
compensation program; the American Recovery and
Reinvestment Act of 2009; federal grant applications;
State Board of Higher Education capital projects variance
reports; and 2013-15 biennium budget form changes.
The Legislative Management approved the following
changes to the budget data for the 2013 legislative
session:

e Eliminate telecommute analysis data for new full-

time equivalent (FTE) positions.

e Eliminate printed detailed budget data - The
information will be accessible online and printed
copies made available upon request.

The Legislative Management authorized the
expenditure of additional other funds for capital projects,
as well as changes in the scope of capital projects at
Bismarck State College, Lake Region State College,
Mayville State University, Minot State University, North



Dakota State University, North Dakota State College of
Science, University of North Dakota, and Williston State
College. The Legislative Management received periodic
reports from the University of North Dakota regarding the
joint information technology building project, from North
Dakota State University regarding the status of the Minard
Hall project, and from Minot State University regarding the
effects of the 2011 flood disaster on the university.

The Legislative Management received reports from the
State Board of Agricultural Research and Education on
the status of board activities, the Tobacco Prevention and
Control Committee on the implementation of the
comprehensive tobacco prevention and control plan, the
State Department of Health on Environmental Protection
Agency (EPA) litigation and other administrative
proceedings, the Department of Corrections and
Rehabilitation on its prison expansion project, the
Insurance Department on the status of provisions of the
Patient Protection and Affordable Care Act, the Industrial
Commission on the status of litigation involving the EPA's
effort to regulate hydraulic fracturing, Upper Great Plains
Transportation Institute on a transportation infrastructure
needs study, and Job Service North Dakota on the status
of the job insurance trust fund.

The Legislative Management received reports from the
Legacy and Budget Stabilization Fund Advisory Board
regarding the development of investment policies for the
legacy fund and budget stabilization fund.

The Legislative Management received a report from
the State Treasurer regarding warrants and checks
outstanding for more than 90 days and less than three
years.

The Legislative Management received the Information
Technology Department's 2010-11 and 2011-12 annual
reports.

The Legislative Management received reports from the
Adjutant General regarding emergency disaster relief
grants, 2011 emergency snow removal grants, 2009 and
2011 flood disaster-related expenditures, and
expenditures from the state disaster relief fund.

The Legislative Management received reports from the
Department of Human Services on transfers the
department made between line items and between
subdivisions in excess of $50,000 and the status of the
Medicaid management information system (MMIS)
project.

The Legislative Management received reports from the
Department of Trust Lands on state agencies that have
not submitted a claim for unclaimed property and
approved a list of 17 agencies with 35 unclaimed
properties relinquishing their rights to recover the
unclaimed property.

The Legislative Management received reports from the
Department of Commerce on the annual audits of
renaissance fund organizations and on audit and
monitoring reports of centers of excellence and centers of
research excellence. The Legislative Management also
received reports from the Department of Commerce on
2009-11 biennium centers of excellence and 2011-13
biennium centers of research excellence grants, the
electronic portfolio system pilot program, and ethanol
plants receiving production incentives.
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The Legislative Management approved 1 land
acquisition request from the Game and Fish Department,
approved 3 requests from the State Water Commission to
expend an additional $50 million from the resources trust
fund, and approved 28 agency requests for increased
spending authority, transfers of spending authority, or
increased FTE positions which were forwarded from the
Emergency Commission.

The Legislative Management recommends Senate
Concurrent Resolution No. 4001 to authorize the Budget
Section to hold legislative hearings required for the receipt
of federal block grant funds during the 2013-14 interim.

COMMISSION ON ALTERNATIVES

TO INCARCERATION

The Legislative Management studied sentencing
alternatives, mandatory sentences, treatment options, the
expanded use of problem-solving courts, home
monitoring, and other issues related to alternatives to
incarceration.

The Legislative Management recommends the
Governor include increased funding in the executive
budget for the Robinson Recovery Center, including
funding specifically addressing the expansion of beds
available for female clients.

The Legislative Management recommends House Bill
No. 1027 to provide additional flexibility to the Department
of Transportation in providing temporary restricted
licenses; expand the potential uses of a temporary
restricted license to include use for attendance at an
appropriate treatment program or to use as necessary to
prevent the substantial deprivation of the educational,
medical, or nutritional needs of the offender or an
immediate family member of the offender; and authorize a
court to dismiss a charge for driving under suspension if
the defendant provides proof that the defendant has
reinstated the operator's license within 60 days after the
date of the offense.

The Legislative Management studied the imposition of
fees by courts at sentencing and other fees that are
imposed upon offenders and makes no recommendation
as a result of its study.

EDUCATION FUNDING AND TAXATION

The Legislative Management studied concussion
management with respect to youth athletics, including the
nature, scope, and applicability of programs designed to
prevent or eliminate concussions and short-term and
longer-term state involvement in funding elementary and
secondary education. The Legislative Management
recommends House Bill No. 1028 to maintain the required
removal of students from practice, training, or competition,
in the event a concussion is suspected and permit their
return only upon the authorization of a licensed health
care provider who is acting within the provider's scope of
practice and trained in the evaluation and management of
concussion.

The Legislative Management also received reports
regarding the financial condition of schools, school district
employee compensation, student scores on recent
statewide tests of reading and mathematics, requests for
and waivers of accreditation rules, requests for and



waivers of statutory requirements governing instructional
time for high school courses, Indian education issues and
the development of criteria for grants to low-performing
schools, the state's participation in the Compact on
Educational Opportunity for Military Children, the failure of
any school board to meet the statutory threshold for
increasing teacher compensation, the status of the
statewide longitudinal data system plan, and the
provisions of services to students in grades 6 through 8
who are enrolled in an alternative education program.

EMPLOYEE BENEFITS PROGRAMS

The Legislative Management solicited and reviewed
various proposals affecting retirement and health
programs for public employees and obtained actuarial and
fiscal information on each of these proposals and reported
this information to each sponsor. The Legislative
Management received periodic reports from Human
Resource Management Services on the implementation,
progress, and bonuses provided by state agency
programs to recruit or retain employees in hard-to-fill
positions. The Legislative Management received a report
from Human Resource Management Services on service
awards, employer-paid cost of training costs or
educational courses, and employer-paid professional
organization membership and service club dues for
individuals. The Legislative Management received
periodic reports from Office of Management and Budget
officials on the status of implementation and
administration of the compensation philosophy statement
and compensation system initiatives included in 2011
House Bill No. 1031.

ENERGY DEVELOPMENT AND

TRANSMISSION

The Legislative Management studied the impact of a
comprehensive energy policy for the state and the
development of each facet of the energy industry, from
the obtaining of the raw natural resources to the sale of
the final product in this state, other states, and other
countries. The Legislative Management recommends
Senate Bill No. 2027 to take 5 percent, up to $3 million
per biennium, of the amount credited to the resources
trust fund and place it in the renewable energy
development fund. The bill provides an appropriation for
a study for value-added market opportunities for
renewable energy resources. The Legislative
Management recommends Senate Bill No. 2028 to
provide an appropriation to Job Service North Dakota for
the purposes of upgrading the collection and use of
employment data to identify transportation employees and
other employees who should be included in oil-related
and gas-related employment. The Legislative
Management recommends Senate Bill No. 2029 to
provide an additional $6 million per biennium to the oil and
gas research fund with intent that $5 million be used by
the Industrial Commission for opportunities related to
value-added processing of oil and gas. The bill provides
an appropriation for a study of value-added market
opportunities related to oil and gas. The Legislative
Management recommends House Bill No. 1029 to
increase the cap on the aggregate amount of tax credits
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for housing incentive fund contributions from $15 million to
$20 million per biennium and cap the fund at $50 million.
The bill allows the Housing Finance Agency to enter
partnerships and reserve a share of the housing for the
private partner's workforce and to charge administration
fees to project developers, applicants, or grant recipients.
The Legislative Management recommends House Bill
No. 1030 to accept the present use and disposal of coal
combustion residues. The Legislative Management
recommends House Bill No.1031 to allow the North
Dakota Pipeline Authority to issue evidences of
indebtedness for refineries. The Legislative Management
recommends House Bill No.1032 to provide an
exemption from the oil extraction tax if the oil is sold to
and refined by a refinery located in this state.

The Legislative Management studied eminent domain
laws as they relate to pipeline siting. The Legislative
Management makes no recommendation as a result of its
study.

GOVERNMENT SERVICES

The Legislative Management studied the use of state-
owned airplanes, including a review of airplanes owned
by state agencies, the justification for owning each
airplane, the frequency of use of each airplane, and the
feasibility and desirability of requiring state-owned
airplanes to be managed by the Department of
Transportation's State Fleet Services. The Legislative
Management recommends House Bill No. 1033 to
establish a central aircraft management system within the
Department of Transportation for state-owned or state-
leased aircraft.

The Legislative Management studied options for
relocating the Highway Patrol training academy, including
a review of options for relocating the training academy,
options for relocating the emergency operations vehicle
training course, and options for constructing a Highway
Patrol shooting range.

The Legislative Management monitored the status of
the general fund and other major funds and received the
revised 2011-13 biennium and preliminary 2013-15
biennium general fund revenue forecasts. The Legislative
Management also received information regarding 2013-15
biennium cost-to-continue items, major agency budget
items for the 2013-15 biennium, and major executive
budget initiatives to be considered during the 2013
legislative session.

HEALTH CARE REFORM REVIEW

The Legislative Management monitored the impact of
the Affordable Care Act, studied the impact of the
Affordable Care Act on the Comprehensive Health
Association of North Dakota, and studied the feasibility
and desirability of developing a state plan that provides
North Dakota citizens with access to and coverage for
health care which is affordable for all North Dakota
citizens. Additionally, the Legislative Management
received regular updates from the Insurance
Commissioner, Department of Human Services, and
Information Technology Department regarding planning
for, administration of, and enforcement of the Affordable
Care Act.



As part of its study charge, the Legislative
Management recommended the three bills that were
introduced during the November 2011 special session--
House Bill No. 1474 would have provided for a state-
administered health benefit exchange; House Bill
No. 1475 provided appropriations for Affordable Care Act-
related costs of the Department of Human Services, the
Information Technology Department, and the Insurance
Commissioner; and House Bill No. 1476 clarified the
external review procedures required for health insurance

policies.
For the regular legislative session in 2013, the
Legislative Management recommends House Bill

No. 1034 to provide for a Legislative Management study
of health care reform options. As part of this study, the
Insurance Commissioner, Department of Human
Services, and State Department of Health are to provide
status reports on the state of health insurance and health-
related public assistance.

HEALTH SERVICES

The Legislative Management studied the regional
public health network pilot project conducted during the
2009-11 biennium. The study included an assessment of
the regional public health network pilot project, including
services provided, effects of the project on participating
local public health units, efficiencies achieved in providing
services, cost-savings to state and local governments,
and possible improvements to the program. The
Legislative Management recommends Senate Bill No.
2030 to remove the requirement that participating local
public health units share administrative functions, provide
that any joint powers agreement include core activities,
and include outcome measures for the regional public
health network program. The bill provides an
appropriation to the State Department of Health to
establish, administer, and operate regional public health
networks in the state.

The Legislative Management studied the feasibility
and desirability of placing the entire Fort Berthold
Reservation in a single public health unit. The Legislative
Management recommends Senate Bill No. 2031 to define
tribal health units and allow a public health unit to form on
an Indian reservation. The hill provides an appropriation
to the State Department of Health for the purpose of
implementing a tribal public health unit pilot project and
requires a report to the Legislative Management
semiannually.

The Legislative Management studied the future of
health care delivery in the state. The study focused on
the delivery of health care in rural areas of the state and
included input from the University of North Dakota School
of Medicine and Health Sciences Center for Rural Health,
hospitals, and the medical community. In addition, the
Legislative Management studied the ability of the School
of Medicine to meet the health care needs of the state.
This study included a review of the health care needs of
the state, options to address the health care needs of the
state, and the feasibility and desirability of expanding the
School of Medicine to meet the health care needs of the
state. The Legislative Management recommends
supporting the construction of a new School of Medicine
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facilty at an estimated cost of $124 million to
accommodate the student enrollment growth associated
with the health care workforce initiative at the School of
Medicine.

The Legislative Management received a report from
the Health Council regarding a review of current health
care bed recommendations and whether changes should
be made to better serve the population of North Dakota.
The Health Council recommended continuing the
moratorium on nursing facility and basic care beds in the
state, reducing the recommended target number of
nursing facility beds in the state from 60 to 55 nursing
facility beds per 1,000 population aged 65, continuing the
recommended target number for basic care facility beds
at 15 basic care beds per 1,000 of population over age
65, and the Legislative Assembly reconsider provisions
that allow for new and additional basic care beds.

The Legislative Management accepted the
recommendations of the Health Council relating to the
reduction in the recommended target number of nursing
facility beds in the state and the continuation of the
recommended target number for basic care facility beds.
In addition, the Legislative Management recommends
House Bill No. 1035 to extend the current moratoriums on
the expansion of licensed nursing facility and basic care
beds through July 31, 2015.

The Legislative Management received a report from
the Health Care Data Committee of the Health Council
regarding the mission of the Health Care Data Committee.
The Legislative Management recommends House Bill
No. 1036 to change the name and the duties of the Health
Care Data Committee.

The Legislative Management received a report from
the State Department of Health regarding the potential for
community paramedics to provide additional cost-effective
clinical and public health services, particularly in rural
areas of the state. The Legislative Management
recommends Senate Concurrent Resolution No. 4002 to
study the potential for community paramedics to provide
additional clinical and public health services particularly in
rural areas of the state, including the ability to receive
reimbursement for these services and the effect these
reimbursements would have on the sustainability of
emergency medical services providers.

The Legislative Management received a report from
the Insurance Commissioner regarding cost-benefit
analyses for bills mandating health insurance coverage
during the 2011 legislative session. The Legislative
Management accepted the Insurance Commissioner's
recommendation to continue to contract with Milliman and
Associates to conduct cost-benefit analyses during the
2013 legislative session.

The Legislative Management received reports from the
State Fire Marshal regarding a review of the effectiveness
of test methods and performance standards for cigarettes
and from the State Department of Health regarding the
status and outcome of efforts relating to the collection and
reporting of abortion data.

HIGHER EDUCATION
The Legislative Management studied issues affecting
higher education, including funding methods, governance,



accountability, the use of student fees, and developmental
education. The Legislative Management recommends
Senate Bill No. 2032 to require the University System
performance and accountability report to include certain
accountability measures.

The Legislative Management received reports from the
School of Medicine regarding the strategic plans,
programs, and facilities of the School of Medicine; from
tribally controlled community colleges receiving a grant
under Chapter 15-70 regarding the enrollment of students
for which grant funding was received; from Dickinson
State University regarding the internal review report of
special international programs; from the Information
Technology Department regarding the status of the
statewide longitudinal data system; and from the State
Board of Higher Education regarding North Dakota
academic and career and technical education
scholarships.

HUMAN SERVICES

The Legislative Management studied the current
system for the diagnosis of, early treatment of, care for,
and education of individuals with autism spectrum
disorder; received reports on the autism spectrum
disorder plan from the Autism Spectrum Disorder Task
Force; and received reports from the Department of
Human Services regarding its regional autism spectrum
disorder centers of early intervention and achievement
pilot  program. The Legislative Management
recommends:

e House Bill No. 1037 to provide for a continued
Legislative Management study of the current
system for the diagnosis of, early treatment of, care
for, and education of individuals with autism
spectrum disorder.

e House Bill No. 1038 to provide an appropriation to
the State Department of Health for establishing and
administering an autism spectrum disorder registry
and an appropriation to the Department of Public
Instruction for providing training and support for
teacher and other school staff.

e House Bill No. 1039 to provide an appropriation to
the Department of Human Services for developing
a voucher system for autism spectrum disorder
services and support.

The Legislative Management contracted with a
consultant to study guardianship services for vulnerable
adults in the state. The Legislative Management
recommends:

e House Bill No. 1040 to clarify provisions relating to
notices in guardianship proceedings and to provide
for emergency guardianships.

e House Bill No. 1041 to provide an appropriation to
the Office of Management and Budget for providing
grants to counties for guardianship and public
administrator services and an appropriation to the
Supreme Court for guardianship training.

The Legislative Management studied the causes of the
increases in Department of Human Services' caseloads
and program utilization and the impact of federal health
care reform.
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The Legislative Management studied the state's
qgualified service provider system. The Legislative
Management recommends the Legislative Assembly and
the Department of Human Services establish a qualified
service provider rate structure that provides additional
funding for mileage.

The Legislative Management received reports from the
Department of Human Services regarding the children's
health insurance program, the status of the dementia care
services program, the development of a new
developmental disabilities reimbursement system, and the
department's comprehensive review of the substance
abuse services pilot voucher payment program.

INFORMATION TECHNOLOGY

The Legislative Management received reports from the
Chief Information Officer and representatives of the
Information Technology Department regarding the
department's business plan; the department's annual
report; statewide information technology policies,
standards, and guidelines; major information technology
projects; prioritization of major computer software projects
for the 2013-15 biennium; the Statewide Longitudinal
Data System Initiative; and health information technology
activities. The Legislative Management also received
reports from representatives of the University System
regarding higher education information technology
planning, services, and major projects and
representatives of the Educational Technology Council
regarding elementary and secondary education
information technology initiatives.

The Legislative Management recommends:

e Senate Bill No. 2033 to change the definition of a
large information technology project from a project
with a total cost of $250,000 or more to a project
with a total cost of $500,000 or more.

e Senate Bill No. 2034 requiring an executive branch
agency proposing a major information technology
project to collaborate on the procurement, contract
negotiation, and contract administration with the
Information Technology Department, Office of
Management and Budget, and the Attorney
General and to create an executive steering
committee for overseeing the project.

JUDICIARY

The Legislative Management studied the issue of
juvenile court jurisdiction and the adult court transfer
process and whether any additional juvenile court
jurisdictional extensions would serve the best interests of
the child and the public in cases in which the child is close
to the age of majority. The Legislative Management
recommends Senate Bill No. 2035, which provides the
option of an extended juvenile jurisdiction proceeding for
certain offenses.

The Legislative Management studied the statutes of
limitation and venue requirements for civil actions in North
Dakota, including a review of the limitation on the length
of time that has passed since a cause of action arose and
whether the time limitations in current law remain
appropriate or should be changed, the extent to which
claims are filed in North Dakota courts for claims



otherwise prohibited in other states due to the relevant
statute of limitation having expired, and a review of the
venue requirements for bringing a civil action in North
Dakota and whether the venue requirements should be
amended to limit claims being brought in this state by
nonresidents who have no connection to this state. The
Legislative Management recommends House Bill
No. 1042, which would provide that if none of the
defendants in a civil case reside in the state, the action
either must be brought in the county in which the plaintiff
or one of the plaintiffs resides or in the county in which the
cause of action arose.

The Legislative Management studied the feasibility
and desirability of adopting the Uniform Electronic
Recording of Custodial Interrogations Act. The
Legislative Management makes no recommendation as a
result of its study.

The Legislative Management studied the eligibility
requirements for the veterans', charitable, educational,
religious, fraternal, civic and service, public safety, and
public-spirited organizations that conduct charitable
gaming. The Legislative Management makes no
recommendation as a result of its study.

The Legislative Management studied the feasibility
and desirability of adopting the Revised Uniform Limited
Liability Company Act. The Legislative Management
makes no recommendation as a result of its study.

The Legislative Management reviewed uniform Acts
recommended by the North Dakota Commission on
Uniform State Laws.

The Legislative Management recommends House Bill
No. 1043 to make technical corrections throughout the
Century Code.

The Legislative Management received the following
five reports:

e A report from the Attorney General on the current
status and trends of unlawful drug use and abuse
and drug control and enforcement efforts in this
state.

e An annual report from the Director of the
Commission on Legal Counsel for Indigents
containing pertinent data on the indigent defense
contract system and established public defender
offices.

e A biennial report from the Racing Commission
regarding the operation of the commission.

e A report from the director of the North Dakota
Lottery regarding the operation of the lottery.

e A report from the Department of Human Services
on services provided by the Department of
Corrections and Rehabilitation for individuals at the
State Hospital who have been committed to the
care and custody of the Executive Director of the
Department of Human Services.

LEGISLATIVE AUDIT AND FISCAL REVIEW

The Legislative Management received and accepted
177 audit reports prepared by the State Auditor's office
and public accounting firms. Among the audit reports
accepted were seven performance audits and
evaluations--Dickinson State University, use of state-
supplied vaccines by a provider, State Department of
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Health Family Health Division, fees charged at North
Dakota State University and the University of North
Dakota, Wildlife Services followup report, School of
Medicine followup report, and Department of Commerce
followup report.

The Legislative Management received the Department
of Financial Institution's examination of the Bank of North
Dakota.

The Legislative Management received information
regarding Department of Human Services' accounts
receivable writeoffs, discounting of oil produced on North
Dakota lands, computer "shadow" systems being used at
University System institutions, and whistleblower laws and
rules.

LEGISLATIVE PROCEDURE AND

ARRANGEMENTS

The Legislative Management approved arrangements
for the 2013 Ilegislative session. The Legislative
Management approved various committee room
renovations, including new committee room tables,
committee room presentation equipment, chamber video
and voting systems, and Harvest and Roughrider Rooms
video and audio recording systems.

The Legislative Management also adopted policies
relating to legislator data plan reimbursement, legislator
use of personal computers, and legislator acquisition of
replaced computers.

The Legislative Management recommends
amendment of legislative rules to add a recording clerk
position to the front desk force, eliminate the requirement
to announce "and the title is agreed to" upon passage of a
measure, provide for measures to be transmitted to the
other house upon adjournment of the last session of the
day, clarify placement of amended measures on the
calendar for second reading and final passage, eliminate
most copies of fiscal notes, and require recording of floor
sessions and make those recordings available through
the legislative branch website.

LEGISLATIVE REDISTRICTING

The Legislative Management studied redistricting and
developed a legislative redistricting plan to be
implemented in time for use in the 2012 primary election.
The Legislative Management recommended to the
Legislative Assembly at its November 2011 special
session House Bill No. 1473 (2011) that established
47 legislative districts, required the Secretary of State to
modify 2012 primary election deadlines and procedures if
necessary, and provided an effective date of December 1,
2011.

NATURAL RESOURCES

The Legislative Management studied primacy in the
administration of federal EPA regulations, potash mining
and taxation issues, and various mechanisms for
improving coordination and consultation regarding federal
designations over land or water resources in North
Dakota. The Legislative Management makes no
recommendations as a result of these studies. The
Legislative Management received a report from the Game



and Fish Department regarding the findings of its study of
goose hunting in this state, tracking the number of
resident and nonresident goose hunters, and the number
of geese taken by county.

PROPERTY TAX MEASURE REVIEW

The Legislative Management studied the potential
effects of initiated measure No. 2 appearing on the
primary election ballot on June 12, 2012, to prohibit
imposition of property taxes.

The Legislative Management received information
regarding statewide property taxes, political subdivision
bonded indebtedness, types of bonded indebtedness,
property tax foreclosures, construction of an initiated
measure, an Attorney General's opinion relating to the
effective date of initiated measure No. 2, an analysis of
the measure, and the estimated fiscal impact of the
measure.

TAXATION

The Legislative Management studied property tax
reform and relief. The Legislative Management
recommends Senate Bill No. 2036 to provide property tax
relief by appropriating $403 million for the 2013-15
biennium for allocation to school districts to reduce school
district property taxes. The Legislative Management
recommends Senate Bill No. 2037 to provide the same
relief through allocations through school districts with
additional provisions to allow school districts levying fewer
than 185 mills in 2008 to increase property tax levies and
obtain partial state matching funds for property tax relief.
The Legislative Management recommends House Bill
No. 1044 to provide a residential property tax credit for an
individual's primary residence. The bill provides for state
payment of property taxes on the first $75,000 of true and
full valuation of the residence. For an individual 65 years
of age or older, the credit is increased to cover taxes on
the first $125,000 of true and full valuation of the
residence. The credits provided are in addition to any
homestead or disabled veteran's credit to which the
homeowner is entitled. The bill appropriates $384 million
for allocation of residential property tax credit funds to
counties for the 2013-15 biennium. The Legislative
Management recommends House Bill No. 1045 to provide
property tax relief by appropriating $200 million for the
2013-15 biennium for allocation to counties to provide a
10 percent reduction in property taxes levied against all
property by all taxing districts. The Legislative
Management recommends Senate Bill No. 2038 to
synchronize taxable years for mobile homes and real
property. The Legislative Management recommends
House Bill No. 1046 to allow a city or county to reduce or
revoke a previously granted property tax exemption for a
new or expanded business property if the city or county
finds the property is not being used as intended when the
exemption was granted.

The Legislative Management studied individual and
corporate income tax credits, corporate income taxes,
sales tax exemptions, the desirability of requiring use of
cigarette tax stamps, and the desirability of oil extraction
tax rate reductions and elimination of selected
exemptions.
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TRANSPORTATION

The Legislative Management studied the regulation of
drivers and motor vehicles in the Century Code for
consistency, clarity, and substance. The Legislative
Management recommends Senate Bill No. 2039 to
improve the consistency and clarity of Chapter 39-06 on
operator's licenses and provide for fee consolidation. The
Legislative Management recommends Senate Bill
No. 2040 to consolidate the fees for commercial driver's
licenses. The Legislative Management recommends
Senate Bill No. 2041 to provide for the destruction of
license plates for driving while under the influence and
driving under suspension or revocation instead of
impoundment. The Legislative Management
recommends Senate Bill No. 2042 to prohibit the
Department of Transportation from issuing a certificate of
title or transferring a certificate of title to an out-of-state
vehicle with a marked title. The Legislative Management
recommends House Bill No. 1047 to make technical
corrections to the International Registration Plan, the
Unified Carrier Registration System, and the Single State
Insurance Registration  System. The Legislative
Management recommends Senate Bill No. 2043 to define
a Class Il off-highway vehicle to include Argos and
SnoBears and to prevent SnoBears from being registered
as snowmobiles or operating on snowmobile trails. The
Legislative Management recommends Senate Bill
No. 2044 to provide consistency and clarity in Chapter
39-06.1, which relates to the disposition of traffic offenses,
fees, and points for traffic offenses. The Legislative
Management recommends House Bill No. 1048 to
increase speeding fees. The Legislative Management
recommends Senate Bill No. 2045 to transfer the
regulation of commercial driver training schools from the
Highway Patrol to the Department of Transportation. The
Legislative Management recommends Senate Bill
No. 2046 to make commercial driver's license laws
consistent with federal regulations.

The Legislative Management studied the needs of,
economic values of, and methods to improve access
roadways to recreational, tourist, and historical sites in
this state. The Legislative Management makes no
recommendation as a result of its study.

The Legislative Management received a report from
the Emergency Services Communications Coordinating
Committee regarding the use of the assessed
communications services fee revenue and received
recommendations regarding changes to the operating
standards for emergency services communications,
including training or certification standards for dispatchers.
The Legislative Management recommends House Bill
No. 1049 to delay the deadlines for public safety
answering points by two years to the year 2015.

TRIBAL AND STATE RELATIONS

The Legislative Management conducted joint meetings
with the Native American Tribal Citizens' Task Force. The
Legislative Management studied corrections; taxation;
education; the Commission to Study Racial and Ethnic
Bias in the Courts; Heritage Center expansion; human
services; child support enforcement; transportation;
veterans; tourism; the Native American Commission;



economic development; environmental issues; and oil and
gas exploration, production, and taxation.

The Legislative Management received the biennial
report on the implementation of the oil and gas tax
agreement with the Three Affiliated Tribes of the Fort
Berthold Reservation.

The Legislative Management recommends House Bill
No. 1050 to appropriate $500,000 from the general fund
to the Superintendent of Public Instruction to develop and
implement a pilot grant program for at-risk American
Indian students and for the support of community-based
services.

The Legislative Management recommends Senate Bill
No. 2047 to extend the Committee on Tribal and State
Relations through July 31, 2015.

WATER-RELATED TOPICS OVERVIEW

The Legislative Management reviewed the 2011
Mouse River flood, 2011 Missouri River flood, the Devils
Lake flood of 2011, Fargo flood risk reduction, 2011 flood
damage assessments, the structure of North Dakota
water organizations and prioritization and funding of state
water projects, the Red River Valley Water Supply
Project, the Red River Basin Commission, the Western
Area Water Supply Authority, the Southwest Water
Authority, and the North Dakota Water Coalition. The
Legislative Management studied the state's irrigation
statutes.

The Legislative Management recommends Senate Bill
No. 2048 to require the State Water Commission to
develop policies governing allocation of funds from the
resources trust fund.

The Legislative Management recommends Senate Bill
No. 2049 to rename the Water-Related Topics Overview
Committee the Water Topics Overview Committee and
make it a permanent statutory committee, with
responsibility to review the Garrison Diversion, clarify
several irrigation law provisions and extend the expiration
date of Garrison Diversion Conservancy District irrigation
special assessments legislation for two years.

WORKERS' COMPENSATION REVIEW
The Legislative Management reviewed the workers’
compensation cases of two injured employees to
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determine whether changes should be made to the state’s
workers’ compensation laws.

The Legislative Management received a biennial
report from Workforce Safety and Insurance regarding
compiled data relating to safety grants, an annual report
from Workforce Safety and Insurance which includes
reports on pilot programs to assess alternative methods of
providing rehabilitation services, and a report from
Workforce Safety and Insurance on recommendations
based on the safety audit of the Roughrider Industries
work programs and the performance review of the
modified workers' compensation coverage program.

The Legislative Management recommends House Bill
No. 1051 to provide for a Workers' Compensation Review
Committee study of Workforce Safety and Insurance's
designated medical provider program.

The Legislative Management recommends House Bill
No. 1052 to strengthen an employer's duty to inform
employees of the employer's decision to participate in the
designated medical provider program.

The Legislative Management recommends House Bill
No. 1053 to make more transparent a medical provider's
professional relationship with Workforce Safety and
Insurance. The bill provides if Workforce Safety and
Insurance enters a professional relationship with a
medical provider, one of the terms of that relationship is
that at the time of treatment of a patient who is an injured
employee, the medical provider has an obligation to
inform that patient that the medical provider has a
professional relationship with Workforce Safety and
Insurance.

The Legislative Management recommends Senate Bill
No. 2050 to provide if a permanent partial impairment
determination is contested, the determination of the
independent doctor is presumed if it is not more than and
not less than the determinations of the injured employee's
and Workforce Safety and Insurance's medical providers;
however, if the independent doctor's determination is
more than the injured employee's medical provider's
determination, the presumed whole body impairment is
the determination of the injured employee's medical
provider, and if the independent doctor's determination is
less than Workforce Safety and Insurance's medical
provider's determination, the presumed whole body
impairment is the determination of Workforce Safety and
Insurance's medical provider.



ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory
committee deriving its authority from North Dakota
Century Code (NDCC) Sections 54-35-02.5, 54-35-02.6,
28-32-17, 28-32-18, and 28-32-18.1. The committee is
required to review administrative agency rules to
determine whether:

1. Administrative agencies are properly
implementing legislative purpose and intent.

2. There is dissatisfaction with administrative rules
or statutes relating to administrative rules.

3. There are unclear or ambiguous statutes relating
to administrative rules.

The committee may recommend rule changes to an
agency, formally object to a rule, or recommend to the
Legislative Management the amendment or repeal of the
statutory authority for the rule. The committee also may
find a rule void or agree with an agency to amend or
repeal an administrative rule to address committee
concerns, without requiring the agency to begin a new
rulemaking proceeding.

The Legislative Management delegated to the
committee its authority under NDCC Section 28-32-10 to
distribute administrative agency notices of proposed
rulemaking and to establish standard procedures for
agency compliance with notice requirements, its authority
under Section 28-32-07 to approve extensions of time for
administrative agencies to adopt rules, and its
responsibility under Section 28-32-42 to receive notice of
appeal of an administrative agency's rulemaking action.

The committee is authorized under NDCC Sections
54-06-32 and 54-06-33 to approve rules adopted by
Human Resource Management Services authorizing
service awards and employer-paid costs of training to
employees in the classified service.

In addition to its statutory duties, the Legislative
Management assigned a study to the committee. Senate
Bill No. 2100 (2011) directed a study of statutory
provisions setting compensation rates for members of
executive branch boards and commissions to determine
whether it may be desirable to standardize some or all of
the compensation rate provisions.

Committee members were Representatives Kim
Koppelman (Chairman), Bill Amerman, Tracy Boe,
Randy Boehning, Duane DeKrey, Bill Devlin, Robert
Frantsvog, Joe Kroeber, David Monson, Mike Schatz,
Blair Thoreson, and Dwight Wrangham and Senators
John M. Andrist, Layton Freborg, Joan Heckaman, Jerry
Klein, and Margaret Sitte. Senator Tom Fischer served
as a member of the committee until his death in
November 2011.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2012. The Legislative
Management accepted the report for submission to the
63" Legislative Assembly.
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ADMINISTRATIVE AGENCY

RULES REVIEW

Administrative agencies are those state agencies
authorized to adopt rules under the Administrative
Agencies Practice Act (NDCC Chapter 28-32). A rule is
an agency's statement of general applicability that
implements or prescribes law or policy or the organization,
procedure, or practice requirements of the agency.
Properly adopted rules have the force and effect of law.
Each rule adopted by an administrative agency must be
filed with the Legislative Council office for publication in
the North Dakota Administrative Code (NDAC).

Under NDCC Section 54-35-02.6, it is the standing
duty of the Administrative Rules Committee to review
administrative rules adopted under Chapter 28-32. This
continues the rules review process initiated in 1979.

For rules scheduled for review, each adopting agency
is requested to address:

1. Whether the rules resulted from statutory
changes made by the Legislative Assembly.

2. Whether the rules are related to any federal
statute or regulation. If so, the agency is
requested to indicate whether the rules are
mandated by federal law or to explain any
options the agency had in adopting the rules.

3. A description of the rulemaking procedure
followed in adopting the rules, e.g., the time and
method of public notice and the extent of public
hearings on the rules.

4. Whether any person has presented a written or
oral concern, objection, or complaint for agency
consideration with regard to the rules. Each
agency is asked to describe any such concern,
objection, or complaint and the response of the
agency, including any change made in the rules
to address the concern, objection, or complaint
and to summarize the comments of any person
who offered comments at the public hearings on
these rules.

5. The approximate cost of giving public notice and
holding hearings on the rules and the
approximate cost (not including staff time) used
in developing and adopting the rules.

6. The subject matter of the rules and the reasons
for adopting the rules.

7. Whether a written request for a regulatory
analysis was filed by the Governor or an agency,
whether the rules are expected to have an
impact on the regulated community in excess of
$50,000, and whether a regulatory analysis was
issued. If a regulatory analysis was prepared, a
copy is to be provided to the committee.

8. Whether a regulatory analysis or small entity
economic impact statement was prepared as
required by NDCC Section 28-32-08.1. If a small
entity impact assessment was prepared, a copy
is to be provided to the committee.

9. Whether the rules have a fiscal effect on state
revenues and expenditures, including any effect



on funds controlled by the agency. Copies of
any fiscal note are to be provided to the
committee.

10. Whether a constitutional takings assessment
was prepared as required by NDCC
Section 28-32-09. If a constitutional takings
assessment was prepared, a copy is to be
provided to the committee.

11. If the rules were adopted as emergency rules
under NDCC Section 28-32-03, the agency is to
provide the statutory grounds from that section
for declaring the rules to be an emergency and
the facts that support the declaration and a copy
of the Governor's approval of the emergency
status of the rules.

During committee review of the rules, agency
testimony is required and any interested party may submit
oral or written comments. If no representative of the
agency appears before the committee to provide
testimony, the rules are required by statute to be carried
over for consideration and may be delayed in taking effect
until a representative of the agency does appear before
the committee.

Rules Notice Publication

The committee reviewed current newspaper notice
publication costs. A representative of the North Dakota
Newspaper Association informed the committee it is
often difficult to fit the notice information in the statutory
four inch column depth limitation. The committee
concluded there is no substantial reason to limit the
column depth of newspaper naotices.

Committee Recommendation
The committee recommends House Bill No. 1024 to
eliminate the statutory four inch maximum column depth
restriction for newspaper publication of notice of
administrative rulemaking.

CURRENT RULEMAKING STATISTICS

The committee reviewed 907 rules sections and
2,399 pages of rules that were changed from
January 2011 through October 2012. Although there
were substantially fewer sections reviewed, the rules
comprised substantially more pages than during the
previous biennial period. Table A at the end of this report
shows the number of rules amended, -created,
superseded, repealed, reserved, or redesignated for each
administrative agency that appeared before the
committee.

Although rules differ in length and complexity,
comparison of the number of administrative rules sections
affected during biennial periods is one method of
comparing the volume of administrative rules reviewed by
the committee. The following table shows the number of
NDAC sections amended, repealed, created, superseded,
reserved, or redesignated during designated time periods:

November 1992-October 1994 3,235
November 1994-October 1996 2,762
November 1996-October 1998 2,789
November 1998-November 2000 2,074
December 2000-November 2002 1,417
December 2002-November 2004 2,306
December 2004-October 2006 1,353
January 2007-October 2008 1,194
January 2009-October 2010 1,451
January 2011-October 2012 907

For committee review of rules at each meeting, the
Legislative Council staff prepares an administrative rules
supplement containing all rules changes submitted for
publication since the previous committee meeting. The
supplement is prepared in a style similar to bill drafts,
with changes indicated by overstrike and underscore.
Comparison of the number of pages of rules amended,
created, or repealed is another method of comparing the
volume of administrative rules reviewed by the
committee. The following table shows the number of
pages in administrative rules supplements during
designated time periods:

Time Period Supplement Pages
November 1992-October 1994 3,809
November 1994-October 1996 3,140
November 1996-October 1998 4,123
November 1998-November 2000 1,947
December 2000-November 2002 2,016
December 2002-November 2004 4,085
December 2004-October 2006 1,920
January 2007-October 2008 1,663
January 2009-October 2010 2,011
January 2011-October 2012 2,399

Rule Review Schedule
Since September 2005, NDAC supplements have
been published on a calendar quarter basis. The current
deadlines and effective dates are as follows:

Filing Committee Effective
Date Meeting Deadline Date
August 2-November 1 December 15 January 1
November 2-February 1 March 15 April 1
February 2-May 1 June 15 July 1
May 2-August 1 September 15 October 1

Time Period Number of Sections
November 1986-October 1988 2,681
November 1988-October 1990 2,325
November 1990-October 1992 3,079
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COMMITTEE ACTION
ON RULES REVIEWED
Repealing Obsolete Rules
Under NDCC Section 28-32-18.1, an agency may
amend or repeal a rule without complying with the
normal notice and hearing requirements relating to
adoption of administrative rules if the agency initiates the
request to the committee, the agency provides notice to
the regulated community of the time and place the
committee will consider the request, and the agency and
the Administrative Rules Committee agree the rule
amendment or repeal eliminates a provision that is
obsolete or no longer in compliance with law and that no
detriment would result to the substantive rights of the
regulated community.




Voiding or Carrying Over Rules

Under NDCC Section 28-32-18, the committee may
void all or part of a rule if that rule is initially considered
by the committee not later than the 15" day of the month
before the date of the NDAC supplement in which the
rule change appears. The committee may carry over
consideration of voiding administrative rules for not more
than one additional meeting. This allows the committee
to act more deliberately in rules decisions and allows
agencies additional time to provide information or to
work with affected groups to develop mutually
satisfactory rules. The committee may void all or part of
a rule if the committee makes the specific finding that
with regard to the rule there is:

1. An absence of statutory authority;

2. An emergency relating to public health, safety, or
welfare;

3. A failure to comply with express legislative intent
or to substantially meet the procedural
requirements of NDCC Chapter 28-32 for
adoption of the rule;

4. A conflict with state law;

5. Arbitrariness and capriciousness; or

6. A failure to make a written record of an agency's
consideration of written and oral submissions
respecting the rule under NDCC Section
28-32-11.

Within three business days after the committee finds
a rule void, the Legislative Council office is required to
provide written notice to the adopting agency and the
Chairman of the Legislative Management.  Within
14 days after receipt of the notice, the agency may file a
petition with the Chairman of the Legislative
Management for Legislative Management review of the
decision of the committee. If the adopting agency does
not file a petition, the rule becomes void on the 15" day
after the notice to the adopting agency. If within 60 days
after receipt of a petition from the agency the Legislative
Management has not disapproved the finding of the
committee, the rule is void.

Rules Carried Over or Amended by
Committee Approval

Rules of the Board of Social Work Examiners were
carried over by statutory requirement because no
representative of the agency was able to appear at the
scheduled meeting. The committee received testimony
from an agency representative at the subsequent
meeting and took no action regarding the rules.

Rules of the Board of Psychologist Examiners were
carried over for consideration. At the subsequent
meeting of the committee, the committee approved
recommended amendments offered by the Board of
Psychologist Examiners after discussions with interested
parties of issues raised by the committee.

At its final meeting before preparation of this report to
the Legislative Management, the committee approved a
motion to carry over consideration of a portion of rules of
the State Procurement Office, Office of Management
and Budget, relating to waiver of competitive bidding
requirements for purchase of heating fuels, cement,
sand, gravel, road oil, and bituminous mix and contracts
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for insurance through an independent broker, agent, or
contractor. The committee requested assurance from
the State Procurement Office that waiver of these
competitive bidding requirements would not be a
disadvantage to North Dakota businesses. The
committee will reconsider the rules at its meeting in
December 2012.

Rules Voided by Committee

The committee did not void any rules submitted by
administrative agencies from January 2011 through
October 2012.

STUDY OF BOARD AND COMMISSION

MEMBER COMPENSATION

There never has been a standard compensation rate
provided by law for daily compensation and per diem for
members of boards and commissions. For many years,
the practice prevailed of linking compensation of
members of boards and commissions to the statutory
daily compensation rate for legislators attending
meetings of interim legislative committees. The practice
became so prevalent that it became very difficult for the
Legislative Assembly to change legislator compensation
for interim committee meetings without also changing
compensation for a very large number of board and
commission members. This difficulty was addressed by
enactment of 1997 Senate Bill No. 2052, which removed
37 statutory board and commission compensation links
to the rate of $62.50 per day that was provided at that
time for legislator interim committee compensation under
NDCC Section 54-35-10. The bill removed the link by
substituting the amount of $62.50 for the statutory link to
Section  54-35-10. Many of these statutory
compensation rates for boards and commissions still
provide compensation of $62.50 per day for members.
However, several boards and commissions have
increased board member compensation or obtained
legislative authority for changes to board and
commission member compensation, in many cases to an
increased compensation amount equal to what was at
the time the amount provided for legislators for interim
committee meetings.

Some boards and commissions have obtained
statutory authorization to set member compensation by
administrative rule. Under administrative rules, board
member per diem compensation rates range from no
compensation for the Board of Physical Therapy to $300
for members of the State Board of Accountancy.

Compensation rates set by statute for board and
commission members range from $3 per day for Flood
Irrigation Board members to $148 per day for the State
Board of Higher Education, Teachers' Fund for
Retirement Board, State Investment Board, and Public
Employees Retirement System Board.

It appears the State Board of Nursing, Board of
Pharmacy, and State Board of Medical Examiners have
statutory authority to set compensation for members by
board action, without setting a rate by statute or
administrative rule.

Determining whether it is appropriate to establish
uniform compensation rates for board and commission



member compensation is greatly complicated by unique
circumstances of each board and commission. Some
boards and commissions meet only sporadically, and
others have frequent meetings. Financial resources
available to boards and commissions for member
compensation are probably the most significant limitation
on member compensation. Members of some boards
and commissions are compensated from funds
appropriated by the Legislative Assembly. For
occupational and professional licensing boards, funds
available to the board or commission generally come
almost entirely from licensing or registration fees paid by
members of the profession. Willingness of members of
the profession to accept higher fees is probably the most
significant limiting factor on board and commission
member daily compensation rates. For some boards
and commissions, the board and commission member
daily compensation and possibly compensation of an
executive director and rental of office space are the most
significant ongoing expenses. Other boards and
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commissions may have significant financial obligations
for processing disciplinary complaints, compensating
legal counsel, and other expenses unique to the board
or commission.

Some members of the committee expressed the
opinion that, because boards and commissions have
unique circumstances, compensation for board and
commission members should continue to be set on a
case-by-case basis by seeking legislative authorization.
Other committee members believe it may be feasible to
find a means for uniform treatment of board and
commission member compensation.

Conclusion
The committee makes no recommendation with
regard to this study at the time of this report but intends
to continue consideration of this issue at its
December 2012 meeting.



TABLE A

Statistical Summary of Rulemaking

January 2011 Through October 2012 - Supplements 339 Through 346
NDAC | Supplement
Title No. Agency Amend | Create | Supersede | Repeal | Special | Reserved | Total
4 343 - JAN 12 | Office of Management and Budget 14 0 0 0 0 0 14
346 - OCT 12 5 2 0 0 0 0 7
10 ([339-JAN 11 |[Attorney General 3 0 0 0 0 0 3
340 - APR 11 3 0 0 0 0 0 3
343 - JAN 12 6 0 0 0 0 0 6
344 - APR 12 5 0 0 0 0 0 5
14 | 339-JAN 11 [ Board of Barber Examiners 15 1 0 9 0 0 25
20 |[339-JAN 11 | State Board of Dental Examiners 15 15 0 2 0 0 32
24 | 339-JAN 11 | State Electrical Board 19 0 0 0 0 0 19
28 |339-JAN 11 | State Board of Registration for Professional 1 0 0 0 0 0 1
Engineers and Land Surveyors
32 |343-JAN 12 | State Board of Cosmetology 19 0 0 0 0 0 19
33 |339-JAN 11 | State Department of Health 29 28 0 7 0 0 64
340 - APR 11 18 5 0 0 0 0 23
341 -JUL 11 3 0 0 1 0 0 4
343 - JAN 12 26 0 0 0 0 0 26
344 - APR 12 38 8 0 0 0 0 46
43 | 344 - APR 12 | Industrial Commission 20 5 0 0 0 0 25
45 [345-JUL 12 |Insurance Commission 15 1 0 1 0 0 17
46 346 - OCT 12 | Labor Department 3 0 0 0 0 0 3
48 [339-JAN 11 | State Board of Animal Health 1 0 0 0 0 0 1
50 [342-0CT 11 | State Board of Medical Examiners 2 0 0 0 0 0 2
54 | 340 - APR 11 | Board of Nursing 28 5 0 0 0 0 33
342-0CT 11 14 0 0 6 0 0 20
346 - OCT 12 2 0 0 0 0 0 2
55.5 [341-JUL 11 |Board of Occupational Therapy Practice 2 0 0 0 0 0 2
61 |339-JAN 11 | State Board of Pharmacy 0 1 0 0 0 0 1
341 -JUL 11 8 1 0 0 0 0 9
344 - APR 12 1 0 0 0 0 0 1
346 - OCT 12 12 0 0 0 0 0 12
66 |342-O0CT 11 | State Board of Psychologist Examiners 6 2 0 6 0 0 14
345 - JUL 12 18 2 0 0 0 0 20
67 |345-JUL 12 | Department of Public Instruction 0 6 0 0 0 0 6
67.1 | 340 - APR 11 [ Education Standards and Practices Board 1 0 0 0 0 0 1
345 -JUL 12 16 11 0 4 0 0 31
69 |[340-APR 11 | Public Service Commission 6 2 0 0 0 0 8
69.5 [341-JUL 11 | North Dakota Racing Commission 17 5 0 2 0 0 24
344 - APR 12 1 0 0 0 0 0 1
346 - OCT 12 2 1 0 0 0 0 3
70 |344-APR 12 | Real Estate Commission 1 1 0 0 0 0 2
71 | 344 - APR 12 | Public Employees Retirement System 26 3 0 5 0 0 34
73 | 346 - OCT 12 | Securities Commissioner 2 0 0 0 0 0 2
74 | 346 - OCT 12 | State Seed Department 38 5 0 0 0 0 43
75 |[339-JAN 11 | Department of Human Services 31 1 0 0 0 0 32
341-JUL 11 11 0 0 0 0 0 11
342-0CT 11 30 0 0 0 0 0 30
343 - JAN 12 12 1 0 0 0 0 13
344 - APR 12 15 12 0 2 0 0 29
345 - JUL 12 8 0 0 2 0 0 10
346 - OCT 12 58 1 0 0 0 0 59
75.5 | 344 - APR 12 | Board of Social Work Examiners 3 0 0 0 0 0 3
82 |345-JUL 12 | Board of Trustees of the Teachers’ Fund 9 0 0 1 0 0 10
for Retirement
92 |342-0CT 11 | Workforce Safety and Insurance 0 1 0 0 0 0 1
344 - APR 12 16 2 0 0 0 0 18
95 | 344 - APR 12 | Agricultural Products Utilization 1 11 0 1 0 0 13
Commission
96 |344-APR 12 | Board of Clinical Laboratory Practice 1 0 0 1 0 0 2
98 |[345-JUL 12 | Office of Administrative Hearings 4 1 0 0 0 0 5
99 |345-JUL 12 | State Gaming Commission 34 6 0 0 0 0 40
101 ([ 345-JUL 12 | Real Estate Appraiser Qualifications and 13 4 0 0 0 0 17
Ethics Board
Total 707 150 0 50 0 0| 907
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ADVISORY COMMISSION
ON INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations occupies a unique status among committees
with legislative membership. The commission differs
from usual Legislative Management interim committees
in its membership, its permanent status, and its statutory
authority to determine its own study priorities, in addition
to assigned studies.
The powers and duties of the commission are
provided in North Dakota  Century  Code
Section 54-35.2-02. Under this section, the commission
is free to establish its own study agenda and to accept
suggestions from groups or individuals for study.
In conjunction with Section 54-35.2-02(4), Section
54-40.3-03 provides that a political subdivision entering
a joint powers agreement may file a copy of the
agreement and the explanatory material with the
commission to assist other political subdivisions in
exploring cooperative arrangements.
The Legislative Management assigned to the
commission the study provided for in Section 3 of 2011
Senate Bill No. 2044, which provides for a study of motor
vehicle permit fees, including overweight and overwidth
permit fees charged by cities and counties. In addition
to the study of motor vehicle permit fees, the
commission addressed disaster response and recovery
and liability related to disaster response, regulation of
crew camps and group housing, and fire service training.
Under Section 54-35.2-01(1), the commission
consists of 12 members:
e The North Dakota League of Cities Executive
Committee appoints two members.

e The North Dakota Association of Counties
Executive Committee appoints two members.

e The North Dakota Township Officers Association
Executive Board of Directors appoints one

member.

e The North Dakota Recreation and Park
Association Executive Board appoints one
member.

e The North Dakota School Boards Association
Board of Directors appoints one member.

e The Governor or the Governor's designee is a
member.

e The Legislative Management
members of the
members.

The Legislative Management designates the
Chairman of the commission. All members of the
commission serve a term of two years.

The commission members were Representatives
Lawrence R. Klemin (Chairman), Thomas R. Beadle,
Ron Guggisberg, and Brenda Heller; North Dakota
League of Cities representatives Don Frye and Shawn
Kessel; North Dakota Association of Counties
representatives Scott Ouradnik and Richard Riha; North
Dakota Township Officers Association representative
Kenneth Yantes; North Dakota Recreation and Park

appoints  four
Legislative Assembly as
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Association representative Ron Bieri, who served until
the expiration of his term as a park commissioner, and
Mike Schwartz who was appointed to replace Mr. Bieri;
North Dakota School Boards Association representative
Jon Martinson; and Governor's designee Brandi Pelham.

The commission submitted this report to the
Legislative Management at the biennial meeting of the
Legislative Management in November 2012. The
Legislative Management accepted the report for
submission to the 63" Legislative Assembly.

MOTOR VEHICLE PERMIT FEES STUDY

Section 3 of Senate Bill No. 2044 directed a study of
motor vehicle permit fees, including overweight and
overwidth permit fees charged by cities and counties.
Senate Bill No. 2044 also amended Section 39-12-02 to
provide that permit fees generated by a political
subdivision must be deposited in the local authority's
general fund for the support of the local road system.

Background
2011 Legislation

During the 2009-10 interim, the Public Safety and
Transportation Committee examined issues related to
overweight vehicles traveling on highways in the state.
The committee received information indicating
overweight vehicles significantly reduce the lifespan of
roadways, and heavier vehicle axles reduce pavement
life. According to information provided to the committee,
a 36,000-pound axle weight does 24 times as much
damage to roads as an 18,000-pound axle weight, and a
20,000-pound truck axle consumes 1,000 times as much
pavement life as a 2,000-pound automobile axle. While
North Dakota law limits maximum gross vehicle weight
on highways in this state to 105,500 pounds unless
posted for 80,000 pounds, the final report of the
committee stated that highways in Canada have a
maximum gross vehicle weight of 138,000 pounds,
highways in Montana have a maximum gross vehicle
weight of 131,000 pounds, highways in South Dakota
have a maximum gross vehicle weight of 129,000
pounds, and highways in Minnesota have a maximum
gross vehicle weight of 80,000 pounds for raw and
unprocessed product but up to 90,000 pounds with a
permit.

The committee received information regarding an
Attorney General opinion issued in December 2009
which addressed the ability of a county to enact an
overweight vehicle ordinance. The opinion concluded a
county may enact a weight restriction ordinance, issue
permits under the ordinance, and retain fees for a permit
issued under the ordinance. However, the Attorney
General concluded a county may not retain fines
generated in enforcement of a violation of a weight
restriction ordinance because Sections 39-12-02,
39-12-14.1, and 39-12-20 require permit and road use
fees to be remitted to the state treasury for deposit in the



highway fund, which is a matter of statewide concern
that may not be altered by a home rule ordinance.

The committee recommended 2011 House Bill
No. 1042, which failed to pass the House of
Representatives, and which would have required that
extraordinary road use fee collections be deposited in
the general fund of the county where the overweight
vehicle violation occurred if the violation did not occur on
a state or federal highway. The bill would have provided
that extraordinary road use fee collections for a violation
occurring on a state or federal highway would continue
to be deposited in the state highway fund. The
committee also recommended Senate Bill No. 2044 to
provide that a violation of an overweight vehicle permit
issued under a county home rule ordinance would be
considered a violation of state law. The bill was
amended and passed to provide that permit fees
generated by a political subdivision must be deposited in
the local authority's general fund for support of the local
road system. The bill further provided that for an
overweight or oversize permit issued under state law, if
the violation is of a permit issued by a county under a
home rule ordinance or any city, including a home rule
city, the statutory fee is for a violation of state law.

In addition to the bills recommended by the Public
Safety and Transportation Committee, the Legislative
Assembly in 2011 adopted four other bills relating to
overweight and oversized vehicles. House Bill No. 1079
created separate weight limits for steering axles for the
interstate highway system of 20,000 pounds or the axle
rating established by the manufacturer, whichever is
lower. House Bill No. 1082 allowed the Superintendent
of the Highway Patrol and the Director of the Department
of Transportation to enter cooperative regional permit
agreements with any other state on regional operation or
movement of nondivisible oversized or overweight
vehicles. Senate Bill No. 2102 required extraordinary
road use fees to be deposited with the State Treasurer
and credited to the highway fund. House Bill No. 1254
allowed permits for overdimensional movements of
vehicles that do not exceed 10 feet to travel during the
day or night.

Statutory Vehicle Size and Width Limitations

Chapter 39-12 addresses size and width restrictions
for vehicles on highways in the state. Under Section
39-12-01, the Director of the Department of
Transportation, boards of county commissioners, and
other bodies having control of roads are authorized to
classify public highways and roads and establish weight
and load limitations.

Section 39-12-02 authorizes the Highway Patrol and
local authorities to issue a special permit authorizing the
applicant to operate or move a vehicle, mobile home, or
modular unit of a size or weight exceeding the maximum
specified by Chapter 39-12, upon a highway under the
jurisdiction of the body granting the permit. The permit
may designate the route to be traversed and may
contain any other restrictions or conditions deemed
necessary by the body granting the permit. Section
39-12-02 authorizes the Highway Patrol and local
authorities to adopt rules governing the movement of
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oversize and overweight vehicles. Subsection 3 of that
section requires an appropriate charge must be made for
each permit, and all funds collected by the Highway
Patrol must be deposited in the state highway fund for
use in the construction and maintenance of highways
and operating expenses of the Department of
Transportation. As described earlier, Senate Bill
No. 2044 amended subsection 3 to provide that permit
fees generated by a political subdivision must be
deposited in the local authority's general fund for support
of the local road system.

Section 39-12-02(3), which establishes minimum
permit fees and other allowable fees, provides:

a. The fee for the ten percent weight
exemption, harvest and wintertime, is
fifty dollars per month for fees paid
on a monthly basis or two hundred
fifty dollars per for fees paid on a
yearly basis. Unused fees paid on a
monthly basis are refundable.
Unused fees paid on a yearly basis
are not refundable.

b. The fee for a non-self-issuing
interstate permit is ten dollars per trip
or three hundred dollars per calendar
year for unlimited trips.

c. The fee for special mobile equipment
is twenty-five dollars per trip.

d. The fee for engineering is twenty-five
dollars per trip.

e. The fee for faxing a permit is five
dollars.

f. The fee for a single trip permit is
twenty dollars per trip.

g. The fee for a bridge length permit is
thirty dollars per trip or one hundred
fifty dollars per calendar year.

h. The fee for a longer combination
vehicle permit is one hundred dollars
per month for fees paid on a monthly
basis.

i. The fee for an overwidth vehicle or
load that is fourteen feet six inches
[4.42 meters] or less is twenty dollars
per trip or one hundred dollars per
calendar year unless the vehicle is a
noncommercial fish house trailer
being moved by the owner, then the
fee is twenty dollars per calendar
year.

j.  If the highway patrol establishes an
online electronic permit system, the
highway patrol is to assess an
additional fifteen dollar fee for every
permit issued under this section to
be deposited into the motor carrier
electronic permit transaction fund.

Section 39-12-04 establishes width, height, and
length limitations for vehicles operated on highways in
the state. That section provides:

1. Vehicles operated on a highway in this
state may not exceed a total outside



width, including load thereon, of eight

feet

six inches [2.59 meters]. This

limitation does not apply to:

a.

Construction and building
contractors' equipment and vehicles
used to move such equipment which
does not exceed ten feet
[3.05 meters] in width when being
moved by contractors or resident
carriers.

Implements of husbandry being
moved by resident farmers,
ranchers, governmental entities,
dealers, or manufacturers between
sunrise and sunset. Furthermore, the
limitation does not apply to
implements of husbandry being
moved between sunset and sunrise
by resident farmers, ranchers,
governmental entities, dealers, or
manufacturers on public state,
county, or township highway systems
other than interstate  highway
systems.

Hay in the stack or bale being moved
along the extreme right edge of a
roadway between sunrise and sunset
by someone other than a commercial
mover.

Commercial movement of haystacks
or hay bales with vehicles designed
specifically ~ for  hauling hay,
commercial movement of self-
propelled fertilizer spreaders and
self-propelled agricultural chemical
applicators, whether operating under
their own power or being transported
by another vehicle, commercial
movement of portable grain cleaners,
commercial movement of forage
harvesters, and the commercial
movement of hay grinders, which
may be moved on the highway after
obtaining a seasonal permit issued
by the highway patrol. The seasonal
permit may also be issued for
hauling hay bales with vehicles or
vehicle combinations other than
those designed specifically for
hauling haystacks. All permit fees
are to be deposited in the state
highway distribution fund.

Safety devices that the highway
patrol determines are necessary for
the safe and efficient operation of
motor vehicles may not be included
in the calculation of width.

Any  nonload carrying safety
appurtenance as determined by the
highway patrol which extends no
more than three inches
[7.62 centimeters] from each side of
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a trailer is excluded from the
measurement of trailer width.

2. Vehicles operated on a highway in this
state may not exceed a height of fourteen
feet [4.27 meters], whether loaded or
unloaded. This height limitation does not
affect any present structure such as
bridges and underpasses that are not
fourteen feet [4.27 meters] in height. This
limitation does not apply to vehicles that
are at most fifteen feet six inches
[4.72 meters] high when:

a. The vehicle is an implement of

C.

d.

husbandry and is being moved by a
resident farmer, rancher, dealer, or
manufacturer;

The trip is at most sixty miles
[96.56 kilometers];

The trip is between sunrise and
sunset; and

None of the trip is on an interstate
highway.

3. A vehicle operated on a highway in this
state may not exceed the following length
limitations:

a.

A single unit vehicle with two or more
axles including the load thereon may
not exceed a length of fifty feet
[15.24 meters].

A combination of two units including
the load thereon may not exceed a
length of seventy-five feet
[22.86 meters].

A combination of three or four units
including the load thereon may not
exceed a length of seventy-five feet
[22.86 meters], subject to any rules
adopted by the director that are
consistent with public highway
safety. The rules do not apply to a
three-unit combination consisting of
a truck tractor and semitrailer
drawing a trailer or semitrailer.

A combination of two, three, or four
units including the load thereon may
be operated on all four-lane divided
highways and those highways in the
state designated by the director and
local authorities as to the highways
under their respective jurisdictions
and may not exceed a length of one
hundred ten feet [33.53 meters],
subject to any rules adopted by the
director that are consistent with
public highway safety.

The length of a trailer or semitrailer,
including the load thereon, may not
exceed fifty-three feet [16.5 meters]
except that trailers and semitrailers
titted and registered in North Dakota
before July 1, 1987, and towed



vehicles may not exceed a length of
sixty feet [18.29 meters].

4. Length limitations do not apply to:

a. Building moving equipment.

b. Emergency tow trucks towing
disabled lawful combinations of
vehicles to a nearby repair facility.

c. Vehicles and equipment owned and
operated by the armed forces of the
United States or the national guard
of this state.

d. Structural material of telephone,
power, and telegraph companies.

e. Truck-mounted haystack moving
equipment, provided the equipment
does not exceed a length of fifty-six
feet [17.07 meters].

f. A truck tractor and semitrailer or
truck tractor, semitrailer, and the
trailer when operated on the
interstate highway system or parts of
the federal aid primary system as
designated by the director, only
when federal law requires the
exemption.

g. Safety and energy conservation
devices and any additional length
exclusive devices as determined by

limited to twenty thousand pounds [9071.85
kilograms] or the axle rating established by
the manufacturer, whichever is lower. Axles
spaced forty inches [101.60 centimeters]
apart or less are considered as one axle
and, on axles spaced over forty inches
[101.60 centimeters] and under eight feet
[2.44 meters] apart, the axle load may not
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Section 39-12-05.3 establishes weight limitations for
vehicles on highways other than the interstate highway

exceed seventeen thousand pounds
[7711.07 kilograms] per axle. The wheel
load, in any instance, may not exceed one-
half the allowable axle load.

Subject to the limitations imposed by
subsection 1 on tires, wheel, and axle
loads, the gross weight of which exceeds
that determined by the formula of:

wW=500(""/y.1 +12N + 36)

where W equals maximum weight in
pounds carried on any group of more
than one axle; L equals distance in feet
between the extremes of any group of
consecutive axles; and N equals number
of axles in the group under consideration,
except that two consecutive sets of
tandem axles may carry a gross load of
thirty-four thousand pounds [15422.14
kilograms] each, providing the overall
distance between the first and last axles
of the consecutive sets of tandem axles
is at least thirty-six feet [10.97 meters].
The gross weight may not exceed eighty
thousand pounds [36287.39 kilograms].

system. That section provides:

the highway patrol for the safe and 1. A person may not operate on a highway
efficient operation of commercial that is not part of the interstate system
motor vehicles. any vehicle with a single axle that carries
Motor homes, house cars, travel trailers, a gross weight in excess of twenty
fifth-wheel travel trailers, camping trailers, thousand pounds [9071.85 kilograms] or a
and truck campers may exceed eight feet wheel load over ten thousand pounds
six inches [2.59 meters] in width if the [4535.92 kilograms]. A wheel may not
excess is attributable to an appurtenance carry a gross weight over five hundred fifty
that extends beyond the body of the pounds [249.48 kilograms] for each inch
vehicle no more than six inches [2.54 centimeters] of tire width. Axles
[15.24 centimeters] on either side of the spaced forty inches [101.60 centimeters]
vehicle. apart or less are considered as one axle.
Section 39-12-05 establishes weight restrictions On axles spaced over forty inches [101.60
for vehicles traveling on the interstate highway centimeters] and under eight feet [2.44
system. That section prohibits the operation on the meters] apart, the axle load may not
interstate highway system in this state any vehicle: exceed nineteen thousand pounds
1. With a single axle that carries a gross [8618.26 kilograms] per axle, with a
weight in excess of twenty thousand maximum of thirty-four thousand pounds
pounds [9071.85 kilograms] or a wheel load [15422.14 kilograms] gross weight on a
over ten thousand pounds [4535.92 tandem axle and a maximum of forty-eight
kilograms]. A wheel may not carry a gross thousand pounds [21772.32 kilograms]
weight over five hundred fifty pounds gross weight on any grouping of three or
[249.48 kilograms] for each inch more axles. The wheel load, in any
[2.54 centimeters] of tire width except that instance, may not exceed one-half the
such limits may not be applied to tires on allowable axle load.
the steering axle. Steering axle weights are 2. Subject to the limitations imposed by

subsection 1 on tires, wheel, and axle
loads, a person may not operate on a
highway that is not part of the interstate
system any vehicle the gross weight of
which exceeds that determined by the
formula of:

W=500(""/y.; + 12N + 36)



3. The

where W equals the maximum gross
weight in pounds on any vehicle or
combination of vehicles; L equals
distance in feet between the two extreme
axles of any vehicle or combination of
vehicles; and N equals the number of
axles of any vehicle or combination of
vehicles under consideration. The gross
weight on state highways may not
exceed one hundred five thousand five
hundred pounds [47854.00 kilograms]
unless otherwise posted and on all other
highways the gross weight may not
exceed eighty thousand pounds
[36287.39 kilograms] unless designated
by local authorities for highways under
their jurisdiction for gross weights not to
exceed one hundred five thousand five
hundred pounds [47854.00 kilograms].
gross  weight limitations in
subsections 1 and 2 do not apply to
equipment the director and the state
highway patrol approve for exemption.
The exemption may not exceed one
hundred five thousand five hundred
pounds [47854.00 kilograms]. For every
vehicle approved for exemption the
highway patrol shall issue a
nontransferable permit valid for one year.
The highway patrol may charge an
administrative fee for the permit.

The director, and local authorities, as to
the highways under their respective
jurisdictions, may issue permits
authorizing a specific motor vehicle to
exceed the weight limitations stated in
subsections 1 and 2 by ten percent. The
permits may not provide for a gross
weight in excess of one hundred five
thousand five hundred pounds [47854.00
kilograms]. The permits must provide only
for the movement of agricultural products
from the field of harvest to the point of
initial storage site, and for the collection
and transport of solid wastes, during the
period from July fifteenth to December
first, and for the general movement of
products during the period from
December first to March seventh. The
appropriate jurisdictional authority is to
establish an appropriate fee for the
permits and direct how they shall be
issued. The highway patrol is to issue the
permits authorized by the director.

The director, and local authorities, as to
highways under  their  respective
jurisdictions, may issue permits
authorizing all vehicles carrying potatoes
or sugar beets to exceed weight
limitations stated in subsections 1 and 2
by ten percent during the period from July
fifteenth to December first. The permits
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may not provide for a gross weight in
excess of one hundred five thousand five
hundred pounds [47854.00 kilograms].
The appropriate jurisdictional authority is
to establish an appropriate fee for the
permits and direct how they are to be
issued. The highway patrol is to issue the
permits authorized by the director.

6. The gross weight limitations in
subsections1 and 2 do not apply to
movement of a self-propelled fertilizer
spreader or a self-propelled agricultural
chemical applicator if the weight of a single
axle does not exceed twenty-two thousand
pounds [9973.03 kilograms] and does not
exceed five hundred fifty pounds [249.48
kilograms] for each inch [2.54 centimeters]
of tire width. The highway patrol is to issue
a seasonal permit for the commercial
movement of vehicles exempted by this
subsection.

7. The weight limitations in subsections 1
and 2 do not apply to equipment the
director and the state highway patrol
approve for exemption but the weight
limitations in section 39-12-05 do apply to
that equipment. For every vehicle
approved for exemption, the highway
patrol is to issue a nontransferable bridge
length permit valid for a single trip or a
calendar year.

Section 39-12-06 prohibits the operation on a
highway of a motor vehicle carrying any load beyond the
lines of the left fenders of the vehicle nor extending more
than 12 inches beyond the line of the fenders on the
right side of the vehicle unless permitted by Section
39-12-04.

Section 39-12-08 provides that the penalty for
operating an overweight or oversized vehicle without a
permit is a fee of $100. The penalty for any other
violation for which a specific penalty is not provided is a
fee of $20. The section, as amended by Senate Bill
No. 2044 also provides that for a permit allowed under
Chapter 39-12, if the violation is of a permit issued by a
county under a home rule ordinance or any city,
including a home rule city, the statutory fee is for a
violation of state law in an amount provided by Section
39-12-08. Pursuant to Section 29-27-02.1, unless
otherwise provided by law, all statutory fees, fines,
forfeitures, and pecuniary penalties prescribed for a
violation of state laws are to be deposited in the common
schools trust fund. Section 15.1-28-01 provides that the
net proceeds of the fines constitute the state tuition fund.

Chapter 39-12 also provides procedures of
impoundment of overweight vehicles. Section 39-12-11
states that a vehicle found to have been moved or used
upon any highway, street, or road in this state at a
weight exceeding the limitations as specified in any
order, ordinance, or resolution issued under Section
39-12-03 or as limited by Section 39-12-05 may be
impounded by any peace officer and taken to a
warehouse or garage for storage. Under Section



39-12-14, the state's attorney of the county in which a
vehicle is impounded is required to file a civil complaint
on behalf of the authority having jurisdiction of the road
on which a violation occurred, for the purpose of
recovering charges for the extraordinary use of the
highway. However, Section 39-12-14.1 provides that
before a complaint is issued, the owner, or the owner's
driver or agent, may voluntarily pay the amount of the
extraordinary road use fee, or may provide proof of
surety coverage to ensure payment of the extraordinary
road use fee, provided under section 39-12-17, plus any
towing or storage costs. The extraordinary road use
fees must be deposited with the State Treasurer to be
credited to the highway fund.

Section 39-12-17 sets forth the charges that must be
assessed as extraordinary road fees. That section
provides that in addition to storage costs and the costs
of the action, the following fees must be assessed:

1 to 1,000 pounds [.45 to 453.59 kilograms] of

excess weight = $20

1,001 to 2,000 pounds [454.05 to 907.18
kilograms] of excess weight = $40

2,001 to 3,000 pounds [907.64 to 1360.78
kilograms] of excess weight = $60

3,001 to 4,000 pounds [1361.23 to 1814.37
kilograms] of excess weight = $140

4,001 to 5,000 pounds [1814.82 to 2267.96
kilograms] of excess weight = $220

5,001 to 6,000 pounds [2268.41 to 2721.55
kilograms] of excess weight = $305

6,001 to 7,000 pounds [2722.01 to 3175.14
kilograms] of excess weight = $380

7,001 to 8,000 pounds [3175.60 to 3628.74
kilograms] of excess weight = $495

8,001 to 9,000 pounds [3629.19 to 4082.33
kilograms] of excess weight = $575

9,001 to 10,000 pounds [4082.78 to 4535.92
kilograms] of excess weight = $655

10,001 to 11,000 pounds [4536.37 to 4989.51
kilograms] of excess weight = $1,100

11,001 to 12,000 pounds [4989.97 to 5443.10
kilograms] of excess weight = $1,200

12,001 to 13,000 pounds [5443.56 to 5896.70
kilograms] of excess weight = $1,300

13,001 to 14,000 pounds [5897.15 to 6350.29
kilograms] of excess weight = $1,680

14,001 to 15,000 pounds [6350.74 to 6803.88
kilograms] of excess weight = $1,800

15,001 to 16,000 pounds [6804.33 to 7257.47
kilograms] of excess weight = $1,920

16,001 to 17,000 pounds [7257.93 to 7711.06
kilograms] of excess weight = $2,550
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17,001 to 18,000 pounds [7711.52 to 8164.66
kilograms] of excess weight = $2,700

18,001 to 19,000 pounds [8165.11 to 8618.25
kilograms] of excess weight = $2,850

19,001 to 20,000 pounds [8618.70 to 9071.84
kilograms] of excess weight = $3,000

20,001 to 21,000 pounds [9072.29 to 9525.43
kilograms] of excess weight = $4,200

21,001 to 22,000 pounds [9525.89 to 9979.02
kilograms] of excess weight = $4,400

22,001 to 23,000 pounds [9979.48 to 10432.62
kilograms] of excess weight = $4,600

23,001 to 24,000 pounds [10433.07 to 10886.21
kilograms] of excess weight = $4,800

24,001 to 25,000 pounds [10886.66 to 11339.80
kilograms] of excess weight = $5,000

25,001 to 26,000 pounds [11340.25 to 11793.40
kilograms] of excess weight = $5,200

26,001 to 27,000 pounds [11793.86 to 12246.99
kilograms] of excess weight = $5,400

27,001 to 28,000 pounds [12247.45 to 12700.59
kilograms] of excess weight = $5,600

28,001 to 29,000 pounds [12701.04 to 13154.18
kilograms] of excess weight = $5,800

29,001 to 30,000 pounds [13154.63 to 13607.77
kilograms] of excess weight = $6,000

An additional charge of $200 for every
1,000-pound [453.59-kilogram] increase over
30,000 pounds [13607.77 kilograms] consistent
with the above formula.

Section 39-12-18 requires a judge to order the
confiscation of the vehicle if the charges and costs as
provided in Section 39-12-17 are not paid immediately
from a cash bond previously posted or other cash
payment, and the vehicle may be sold by the sheriff of
the county at a public sale to the highest bidder with the
proceeds applied to the payment of the charges and
costs assessed.

Section 39-12-20 provides the proceeds of sale must
be deposited with the State Treasurer, and the State
Treasurer is required to deposit in the highway fund an
amount equal to the amount of the charges assessed
under Section 39-12-17 after paying the costs to the
county.

Testimony and Commission Considerations

The  commission received testimony  from
representatives of the North Dakota Uniform County
Permit System which issues oversize and overweight
permits for 17 counties that are members of the North
Dakota Association of Oil and Gas Producing Counties.
Under the system, the owner or operator of a truck may
self-issue or order an online permit for an oversize or
overweight truck to operate on a county road in a
participating county. Although the permits are centrally



issued, each participating county is responsible for
collecting the funds due for the permits issued. The
testimony indicated the number of permits issued and
the amount of fees collected were increasing
significantly as energy development in the participating
counties increased. During the period from July 1, 2009,
to June 30, 2010, approximately 37,000 permits were
issued and nearly $1.5 million in fees were collected.
During the period from July 1, 2010, to June 30, 2011,
over 50,000 permits were issued and over $2.1 million in
fees were collected. Although the counties participating
in the system retained the permit fees and were able to
use the fees to mitigate some of the damage done to
county roads, the testimony indicated the amount of
damage to county roads has been significantly greater
than the amount of fees recovered through the issuance
of permits. There was testimony suggesting that
because state officials have denied permits to operate
very large vehicles on state highways, that traffic has
been diverted to county roads. In addition, because the
$100 fine for operating an overweight vehicle is viewed
by many to be insignificant and a cost of doing business
and because it is difficult for law enforcement to devote
resources to enforce load restrictions, many truck
owners and operators have chosen to continue to take
the risk of transporting overweight loads without a permit
and pay the fine if caught.

The commission received testimony  from
representatives of the Highway Patrol regarding the
dramatic increase in the number of oversize and
overweight vehicle permits issued and in the collection of
extraordinary road use fees from operators of oversize
or overweight vehicles. Data provided by the Highway
Patrol indicated the amount collected in permit fees and
civil penalties increased from approximately $5.8 million
in fiscal year 2009 to approximately $7.5 million in fiscal
year 2010 and to approximately $11.7 million in 2011.
Of those amounts, the extraordinary road fees collected
were slightly less than $500,000 in 2009, approximately
$500,000 in 2010, and over $1.2 million in 2011. The
amount of extraordinary road use fees collected by the
Highway Patrol in 2012 increased to nearly $3 million.
Although about two-thirds of the fees collected in 2012
were collected from operators of vehicles being operated
on state highways, approximately $840,000 was
collected from operators of vehicles being operated on
county roads. In response to requests for additional
enforcement, in part due to a lack of local government
resources, the Highway Patrol has added weight and
inspection stations and equipped troopers with over
200 portable scales, as well as dedicating 25 troopers to
enforcing load restrictions.

Testimony from representatives of counties
contended that while county roads are suffering
significant damages and extraordinary road use fees are
intended to pay for damages done to roads, the state
receives the benefit of local and state enforcement of
size and weight restrictions because the extraordinary
road use fees are required to be deposited in the state
highway fund. In addition to the resources local law
enforcement officers devote to enforcing size and weight
restrictions, states' attorneys are responsible for
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collection procedures through civil actions if the fees are
not paid voluntarily.

The commission considered a bill draft to allow
counties to retain extraordinary road use fees collected
in that county for the support of the county road system,
to establish a process to review county excessive size
and weight regulation enforcement, to require the
Director of the Department of Transportation to conduct
semiannual reviews of the performance of each county's
enforcement of oversize and overweight vehicle
regulations, and to allow the Director to order the State
Treasurer to withhold monthly distributions of funds from
the highway tax distribution fund to a county that has
failed to appropriately enforce the regulations until the
county has submitted a plan for remedying any
deficiencies identified by the Director.

Proponents of the bill draft contended that allowing
each county to retain extraordinary road use fees
collected in the county is a matter of fairness in that the
fees could be used to mitigate road damages in the
county in which the damages occur. In addition, they
argued that by requiring that the fees be used for county
road purposes, the concerns expressed during the 2011
legislative session with respect to House Bill No. 1042
which would have provided that extraordinary road use
fees would be deposited in the county general fund,
would be alleviated. Because township and city roads
are also being damaged by overweight vehicles,
supporters of the bill draft argued that the draft should
allow townships and cities to retain extraordinary road
use fees collected on township and city roads to be used
for township and city road purposes. Proponents of the
bill draft contended the provisions of the bill draft relating
to semiannual reviews of the performance of county
enforcement were unnecessary. Representatives of the
Department of Transportation expressed support for the
concept of allowing local governments to retain the
extraordinary road use fees collected on local roads, but
were not supportive of the provisions of the bill draft
which required the Director of the department to provide
oversight of local enforcement efforts.

A representative of the North Dakota Farm Bureau
testified in opposition to the bill draft, arguing that
allowing counties to retain extraordinary road use fees
would lead to overzealous enforcement as a means to
raise revenue for counties and if county officials were
only concerned with road damage, counties would
enforce weight restrictions without remuneration. The
opponent of the bill draft argued that the low level of
enforcement by counties indicates that there is not a
serious problem with roads being damaged.

Recommendation

The commission recommends Senate Bill No. 2025
to provide that extraordinary road use fees for a violation
that did not occur on an interstate or a state highway
must be deposited in the general fund of the jurisdiction
having authority over the road on which the violation
occurred and must be used for the support of the road
system of that jurisdiction. The bill would be effective
through June 30, 2017.



DISASTER RESPONSE AND
RECOVERY AND LIABILITY STUDY

Testimony and Commission Considerations

The commission received testimony from a
representative of the Department of Emergency Services
regarding legislation adopted during the special
legislative session held in November 2011. The
Legislative Assembly adopted Senate Bill No. 2371
which established a Rebuilders Loan Program and which
appropriated additional funds for disaster relief and
recovery. The testimony suggested Senate Bill
No. 2371 was intended to be a bridge to the 2013
legislative session to address disaster response and
recovery costs incurred during 2011. The bill also
required the Department of Emergency Services to
coordinate an executive branch study of flood response
measures and coordination of state, local, and federal
resources to mitigate future flooding in the state. The bill
required the department to utilize all relevant executive
branch resources in conducting the study and provided
the study must include potential flood plain building
restrictions, establishment of permanent levees and
diversion works, financial institution lending policies,
Bank of North Dakota and Housing Finance Agency
acquisition of secondary market loans regarding flood
insurance requirements for housing, and any other flood
insurance issues affecting property owners in the state.

Testimony from the representative of the Department
of Emergency Services also addressed areas of concern
which had been identified during disaster response and
recovery operations in 2011. The testimony indicated
there were problems with evacuations during certain
disaster situations which will be addressed in the study
being undertaken by the department. In addition, an
unmet needs committee was established to examine
programs that will not duplicate federal disaster relief
programs but which will attempt to provide assistance to
individuals and businesses suffering losses due to a
declared disaster.

The testimony from the representative of the
Department of Emergency Services suggested
authorized uses of the state disaster relief fund and
liability for property damaged during disaster response
actions may merit further study. Although Section
37-17.1-12 authorizes the payment of compensation for
property if the property was commandeered or otherwise
used in management of a disaster or emergency
declared by the Governor and its use or destruction was
ordered by the Governor, the commission was informed
that no claims have been paid under that authorization.
In addition, the testimony indicated no money has been
appropriated to pay claims.

In discussing the compensation provisions of Section
37-17.1-12, the absence of funds to provide
compensation, and other provisions of Chapter 37-17.1
which provide immunity from most liability resulting from
disaster response activities, some members of the
commission contended the compensation provisions are
meaningless if the grants of immunity are too expansive
and no funds are available to pay claims. The
commission considered a bill draft to remove the
requirement that the destruction of property must be
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ordered by the Governor to allow a property owner to be
eligible for compensation if property is commandeered or
used in management of a disaster or emergency
declared by the Governor; to expand the authorized
uses of the state disaster relief fund to include the
payment of any expenses incurred under
Chapter 37-17.1; to limit immunity in disaster response
activities to individuals, rather than providing immunity to
the state and political subdivisions; and to eliminate
immunity for property owners permitting the use of real
property for emergency management activities if the
property owner has been grossly negligent.

Although there was no testimony in opposition to the
bill draft, concerns were expressed regarding the
potential for exposing a property owner to liability when
the property owner has had the property commandeered
for use during an emergency response. Although
concerns were expressed with respect to the ability of
small political subdivisions to pay the costs of any
damages incurred while responding to a disaster or
emergency, a representative of the Department of
Emergency Services contended the bill draft should be
clear in that the governmental entity that caused damage
should be responsible for that damage.

Proponents of the bill draft argued that absolute
immunity is unreasonable and individuals who suffer
damage due to negligent actions should have some
recourse to recover damages, particularly because most
insurance companies will not cover damages incurred
during a disaster or emergency situation. The
proponents of the bill draft also argued the state disaster
relief fund should be used to provide funds for payment
of damages incurred during disaster and emergency
responses as a result of actions taken by entities of the
state.

Recommendation

The commission recommends House Bill No. 1025 to
remove the requirement that the destruction of property
must be ordered by the Governor to allow a property
owner to be eligible for compensation if property is
commandeered or used in management of a disaster or
emergency; to expand the authorized uses of the state
disaster relief fund to include the payment of any
expenses incurred under Chapter 37-17.1; to limit
immunity in disaster response activities to individuals,
rather than providing immunity to the state and political
subdivisions; and to eliminate immunity for property
owners permitting the use of real property for emergency
management activities if the property owner has been
grossly negligent.

CREW CAMP AND GROUP
HOUSING REGULATION STUDY
Testimony and Commission Considerations

As a result of increased energy development, the
population of the western portion of the state has
increased dramatically and is expected to continue to
increase. To accommodate the influx of new residents
to the state, many businesses and individuals have
established crew camps or group housing facilities.
Many of the crew camps or group housing facilities have



been built in rural areas that often lack the infrastructure
to handle the increased population. To respond to the
increased growth of crew camps and group housing
facilities, many cities and counties considered or
adopted crew camp or group housing regulations or
placed moratoriums on the further development of crew
camps or group housing facilities.

The commission received testimony indicating the
regulation of the establishment of crew camps or group
housing facilities is important for public safety reasons.
Because most of the rural areas in which crew camps
and group housing facilities have been established do
not have the necessary infrastructure to provide
adequate public services such as water and sewer
service, building inspection services, and fire and police
services, there have been concerns expressed regarding
the health and safety of residents of the facilities as well
as the local communities. The lack of official street
addresses in some areas in which facilities have been
established has posed problems for law enforcement
and emergency responders. Also, concerns were
expressed regarding sexual offenders moving into rural
areas in which there may not be adequate resources to
protect the public safety.

The commission received testimony suggesting there
are essentially two types of group housing--closed
housing, which is either group housing leased to tenants
in which the management of the group housing may also
provide food service, laundry facilities, and other
amenities or group housing provided by a company
solely to its employees in which the company also
provides similar services and open housing in which
recreational vehicles, manufactured homes, or other
mobile units may be located together. The testimony
indicated the closed housing type is preferable in that it
generally is well regulated by the owner of the facilities
while open housing generally is not well regulated, likely
does not provide necessary infrastructure such as water
and sewer service, and often is difficult to locate in the
event of an emergency call.

Although several cities and counties have adopted
ordinances regulating crew camps and group housing,
the commission received testimony indicating many of
the smaller political subdivisions do not have adequate
building inspectors or code enforcement officials to
properly provide oversight of the facilities. However, it
was reported that many of the larger, well-run facilities
have worked closely with local officials to ensure the
safety of the residents of the facilities and the local
residents.

Members of the commission discussed the possibility
of drafting a model ordinance that may be used by local
governing bodies when considering enacting regulations
for crew camps and group housing facilities. However,
after cities and counties in the western and central
portion of the state were surveyed regarding the
adoption of ordinances regulating crew camps and group
housing facilities, it appeared there may not be a need
for a model ordinance, but there may be a need for a
central repository of adopted ordinances. Therefore, the
commission requested the Legislative Council office to
maintain a file of crew camp and group housing
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ordinances and encouraged local officials to file
regulatory ordinances with the Legislative Council office.

The commission considered a resolution draft to
direct a Legislative Management study of issues related
to development of group housing and crew camps,
including infrastructure demands, health and safety
requirements, regulation, and enforcement of regulatory
violations. Proponents of the resolution draft contended
further study of the issues related to the development of
group housing and crew camps during the next interim
would assist local governments in addressing emerging
issues related to the continued growth in the state and
the need for safe and affordable housing.

Recommendation
The commission recommends House Concurrent
Resolution No. 3001 to provide for a Legislative
Management study of issues related to development of
group housing and crew camps, including infrastructure
demands, health and safety requirements, regulation,
and enforcement of regulatory violations.

FIRE SERVICE TRAINING STUDY
Testimony and Commission Discussion

The commission received testimony regarding needs
assessments of fire departments in North Dakota
resulting from a survey conducted in 2010 by the
National Fire Protection Association. The assessment
indicated that of the responding departments:

¢ Ninety-one percent do not have enough portable
radios to equip all emergency responders on a
shift.

e Eighty-eight percent are unable to equip all
firefighters on a shift with self-contained breathing
apparatus.

e Eighty-two percent do not have enough personal
alert safety system devices to equip all
emergency responders on a shift.

e Nineteen percent are unable to provide all
emergency responders with their own personal
protective clothing.

¢ Ninety-seven percent of those responsible for
structural firefighting have not formally trained all
personnel involved in structural firefighting.

e Seventy percent of those responsible for
emergency medical service have not formally
trained all personnel involved in emergency
medical service.

¢ Eighty percent have no program to maintain basic
firefighter fithess and health.

The commission was informed that the survey results
relating to the training of firefighters were worse than the
2001 and 2005 needs assessments, which ranked this
state last in the country. Testimony regarding the
training of firefighters suggested the deficiencies in
training are related largely to a lack of financial
resources and the inability of firefighters, especially
volunteer firefighters, to attend the one statewide fire
school offered annually.

The commission received testimony regarding the
impact of growth related to energy development on fire



services in the state. Because of the substantial
increase in the volume of automobile traffic, including
trucks hauling crude oil, there has been a significant
increase in automobile accidents that require emergency
response from fire services. In addition, because fire
departments have had to respond to fires and explosions
involving oil rigs, firefighters are in need of specialized
training to address the unique challenges presented by
oil rig fires and explosions. Although fire departments in
rural areas generally have not been equipped to respond
to fires that require the use of ladder trucks, the increase
in the number of multistory buildings being built in rural
communities is resulting in the need to purchase ladder
trucks which can cost approximately $900,000.

The commission received testimony regarding the
distribution of funds to fire departments from the
insurance tax distribution fund. The amount of
distributions to fire departments from the insurance tax
distribution fund has been at the same level since 2005
despite the amount of premiums being deposited in the
fund increasing substantially.

Conclusion

The commission makes no recommendation as a
result of its study of fire service training.
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AGRICULTURE COMMITTEE

The Agriculture Committee was assigned one study.
House Concurrent Resolution No. 3001 (2011) directed
a continued study of North Dakota Century Code
provisions that relate to agriculture, for the purposes of
eliminating provisions that are irrelevant or duplicative,
clarifying provisions that are inconsistent or unclear in
their intent and direction, and rearranging provisions in a
logical order. The committee was also directed to
receive a report from the State Board of Agricultural
Research and Education regarding its annual evaluation
of research activities and expenditures and a report from
the Advisory Committee on Sustainable Agriculture
regarding the status of the committee’s activities.

Committee members were Senators Robert Erbele
(Chairman), Bill Bowman, Tim Flakoll, Oley Larsen,
Larry Luick, Philip M. Murphy, Curtis Olafson, Donald
Schaible, and Gerald Uglem and Representatives
Michael D. Brandenburg, Tom Conklin, Dennis Johnson,
Joyce Kingsbury, Phillip Mueller, Wayne Trottier, and
John D. Wall.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2012. The Legislative
Management accepted the report for submission to the
63" Legislative Assembly.

NORTH DAKOTA CENTURY CODE
PROVISIONS RELATING TO AGRICULTURE
Objectives and Scope of Committee's Efforts

The North Dakota Century Code contains more than
90 chapters that pertain to agriculture. Many of the
sections within those chapters contain material that is
irrelevant, duplicative, inconsistent, illogically arranged,
or otherwise unclear in their intent and direction.
Ultimately, neither the agencies charged with
administering the laws nor the members of the public to
whom the laws apply have due notice of the
requirements and expectations placed upon them. In
2007, against this backdrop, the Legislative Assembly
called for a detailled examination of the state's
agriculture laws, with the ultimate goal being to clean up,
clarify, and consolidate the multitude of statutory
directives within that topic area.

When the 2007-08 interim Agriculture Committee
began its work, the committee determined that the
nature and extent of the rewrite made amending current
sections of the North Dakota Century Code virtually
impossible. The committee therefore directed that the
rewrite create a new title that could accommodate the
vast array of agricultural subjects and concepts in an
organized and comprehensible fashion. The 2007-08
committee focused its efforts on the state's noxious
weed laws and the laws pertaining to the 12 agricultural
commodity boards and commissions.

When the 2009-10 interim Agriculture Committee was
formed, it included 11 of the 15 members who had
participated in the first phase of the rewrite. With this
level of experience, the committee members elected to
approach the second phase of the rewrite in much the
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same way as they had the first. Their goal was not to
change policies that had been put in place by previous
Legislative Assemblies but rather to craft a bill that would
clearly indicate rights, duties, obligations, and
consequences and one that would accurately reflect the
manner in which business was conducted. The
committee opted to focus its efforts on a rewrite of the
state's seed laws.

Of the 16 members appointed to the 2011-12
Agriculture Committee, 10 had served on either the first
or the second phase of the rewrite. They too elected to
continue using the rewrite process with which they were
familiar and imposed the same parameters as were
articulated by their predecessors. The 2011-12
committee completed the rewrite of the state's seed laws
by addressing the North Dakota Century Code chapters
pertaining to seed potato certification and seed potato
control areas. In addition, the committee rewrote the
North Dakota Century Code chapters pertaining to
livestock branding, estrays, livestock dealers, and wool
dealers.

Omitted Provisions

During the study, the committee determined that a
number of North Dakota Century Code sections were
unnecessary or duplicative of other provisions. The
committee consequently directed that those sections be
omitted from the proposed new title. The following table
lists the sections repealed by omission and the reason
for that action:

Subject - Section Rationale for Omission
Seed Potato Certification
4-10-01.1 Unnecessary
4-10-03 Unnecessary
4-10-06.5 Unnecessary
4-10-08 Repealed in 1981
4-10-09 Unnecessary
4-10-11 Repealed in 2007
4-10-13 Repealed in 1981
4-10-16 Repealed in 1981
4-10-17 Unnecessary
4-10-20 Unnecessary
4-10-21 Unnecessary
Seed Potato Control Areas
4-26-01 Unnecessary
Livestock Dealers and Wool
Dealers
36-04-06 Repealed in 1975
36-04-07.1 Unnecessary
36-04-08 Repealed in 1973
36-04-09 Unnecessary
36-04-10.1 Unnecessary
36-04-11.1 Unnecessary
Branding
36-09-03 Repealed in 2003
36-09-05 Repealed in 1989
36-09-07 Repealed in 1949
36-09-09 Repealed in 2005
36-09-16 Repealed in 1975
36-09-21 Repealed by omission from
code prior to 1972




Subject - Section

Rationale for Omission

Current Section

Proposed Section

Estrays

36-13-03

Estray Inspection
36-22-01
36-22-05

Repealed in 2003

Unnecessary
Repealed in 1999

Cross-Reference Table - Current Sections
The following table sets forth current North Dakota
Century Code sections and their proposed placement in

Title 4.1:

Current Section

Proposed Section

Seed Potato Certification
4-10-01
4-10-02

4-10-04
4-10-05

4-10-06
4-10-06.1
4-10-06.2
4-10-06.3
4-10-06.4
4-10-07
4-10-10
4-10-12
4-10-12.1
4-10-14
4-10-15
4-10-18
4-10-19
4-10-22
4-10-23
Seed Potato Control Areas
4-26-02
4-26-03
4-26-04
4-26-05
4-26-06
4-26-07

4-26-08
4-26-09

4-26-10
4-26-11
4-26-12
Seed Department
4.1-53-02
4.1-53-03
4.1-53-04
4.1-53-05
4.1-53-06
4.1-53-07
4.1-53-08
4.1-53-09
4.1-53-10
4.1-53-11
4.1-53-62
4.1-57-20
4.1-57-21

4.1-55-01
4.1-52-07
4.1-55-02
4.1-55-03
4.1-55-04
4.1-55-05
4.1-55-14
4.1-52-09
4.1-55-05
4.1-55-06
4.1-55-07
4.1-55-08
4.1-55-09
4.1-55-10
4.1-55-11
4.1-55-12
4.1-55-14
4.1-55-15
4.1-52-10
4.1-55-16
4.1-55-17
4.1-55-13

4.1-56-01
4.1-56-02
4.1-56-03
4.1-56-04
4.1-56-05
4.1-56-06
4.1-56-07
4.1-56-09
4.1-56-11
4.1-56-08
4.1-56-09
4.1-56-10
4.1-56-12
4.1-56-13

4.1-52-01
4.1-52-02
4.1-52-03
4.1-52-04
4.1-52-05
4.1-52-06
4.1-52-07
4.1-52-08
4.1-52-09
4.1-52-10
4.1-52-11
4.1-52-11
4.1-52-10
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Livestock Dealers and Wool
Dealers
36-04-01
36-04-02

36-04-03

36-04-04

36-04-05

36-04-05.1

36-04-07

36-04-09.1
36-04-09.2

36-04-10

36-04-11
36-04-12
36-04-13
36-04-14
36-04-15
36-04-16
36-04-17
36-04-18
36-04-19
36-04-20

36-04-21

Branding
36-09-01
36-09-02

4.1-83-01
4.1-88-01
4.1-83-02
4.1-88-02
4.1-83-13
4.1-83-14
4.1-83-15
4.1-83-16
4.1-88-12
4.1-88-13
4.1-88-14
4.1-88-15
4.1-83-02
4.1-83-03
4.1-83-10
4.1-88-02
4.1-88-03
4.1-88-09
4.1-83-05
4.1-83-07
4.1-83-08
4.1-88-05
4.1-88-06
4.1-88-07
4.1-83-09
4.1-88-08
4.1-83-04
4.1-83-06
4.1-88-04
4.1-83-17
4.1-88-16
4.1-83-18
4.1-88-17
4.1-83-10
4.1-83-19
4.1-88-09
4.1-88-18
4.1-83-20
4.1-88-19
4.1-83-21
4.1-88-20
4.1-83-22
4.1-88-21
4.1-83-23
4.1-88-22
4.1-83-24
4.1-88-23
4.1-83-25
4.1-88-24
4.1-83-26
4.1-88-25
4.1-83-27
4.1-88-26
4.1-83-28
4.1-88-27
4.1-83-29
4.1-88-28
4.1-83-30
4.1-88-29

4.1-72-03
4.1-73-02
4.1-73-05
4.1-73-06
4.1-73-07




Current Section

Proposed Section

36-09-02.1
36-09-04

36-09-06
36-09-08
36-09-09.1

36-09-10
36-09-11
36-09-12
36-09-13
36-09-13.1
36-09-14
36-09-15
36-09- 17
36-09-18

36-09-19
36-09-20
36-09-20.1
36-09-20.2
36-09-22
36-09-23
36-09-24
36-09-25
36-09-26
36-09-27
36-09-28
Estrays
36-13-01

36-13-02
36-13-03.1
36-13-04
36-13-05
36-13-06
36-13-07
36-13-08

Estray Inspection
36-22-02

36-22-03

36-22-04

36-22-06

36-22-07

36-22-08
36-22-08.1
36-22-09

4.1-73-03
4.1-73-13
4.1-73-04
4.1-73-26
4.1-73-09
4.1-73-28
4.1-73-10
4.1-73-11
4.1-73-15
4.1-73-11
4.1-73-12
4.1-73-14
4.1-73-16
4.1-73-27
4.1-73-25
4.1-73-17
4.1-72-04
4.1-72-07
4.1-73-29
4.1-73-18
4.1-73-20
4.1-73-19
4.1-74-01
4.1-73-21
4.1-72-04
4.1-72-05
4.1-73-23
4.1-73-22
4.1-72-06

4.1-75-02
4.1-75-03
4.1-75-04
4.1-75-02
4.1-75-05
4.1-75-06
4.1-75-02
4.1-75-08
4.1-75-09

4.1-72-01
4.1-73-24
4.1-75-06
4.1-75-07
4.1-75-07
4.1-75-07
4.1-72-07
4.1-72-08

Cross-Reference Table - Proposed
Sections to Current Sections

Seed Department
4.1-52-01
4.1-52-02
4.1-52-03
4.1-52-04
4.1-52-05
4.1-52-06
4.1-52-07

4.1-52-08
4.1-52-09

4.1-52-10

4.1-53-02
4.1-53-03
4.1-53-04
4.1-53-05
4.1-53-06
4.1-53-07
4-10-02

4.1-53-08
4.1-53-09
4-10-06

4.1-53-10
4-10-18

4.1-53-11
4.1-57-21
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4.1-52-11

Seed Potato Certification
4.1-55-01
4.1-55-02
4.1-55-03
4.1-55-04
4.1-55-05
4.1-55-06
4.1-55-07
4.1-55-08
4.1-55-09
4.1-55-10
4.1-55-11
4.1-55-12
4.1-55-13
4.1-55-14

4.1-55-15
4.1-55-16
4.1-55-17

Seed Potato Control Areas
4.1-56-01
4.1-56-02
4.1-56-03
4.1-56-04
4.1-56-05
4.1-56-06
4.1-56-07
4.1-56-08
4.1-56-09

4.1-56-10
4.1-56-11
4.1-56-12
4.1-56-13

Wholesale Potato Dealers
4.1-57-18.1

North Dakota Stockmen's
Association

4.1-72-01

4.1-72-02

4.1-72-03

4.1-72-04

4.1-72-05

4.1-72-06

4.1-72-07

4.1-72-08

Branding
4.1-73-01
4.1-73-02
4.1-73-03
4.1-73-04
4.1-73-05
4.1-73-06
4.1-73-07
4.1-73-08
4.1-73-09
4.1-73-10
4.1-73-11

4.1-73-12
4.1-73-13
4.1-73-14
4.1-73-15
4.1-73-16

4.1-53-62
4.1-57-20

4-10-01
4-10-02
4-10-04
4-10-05
4-10-06.1
4-10-06.2
4-10-06.3
4-10-06.4
4-10-07
4-10-10
4-10-12
4-10-12.1
4-10-23
4-10-05
4-10-14
4-10-15
4-10-19
4-10-22

4-26-02
4-26-03
4-26-04
4-26-05
4-26-06
4-26-07
4-26-07
4-26-09
4-26-07
4-26-09
4-26-10
4-26-08
4-26-11
4-26-12

4-10-12.1

36-22-02
36-09-18
36-09-01
36-09-24
36-09-25
36-09-28
36-09-18
36-22-08.1
36-22-09

New section
36-09-02
36-09-02.1
36-09-04
36-09-02
36-09-02
36-09-02
New section
36-09-06
36-09-09.1
36-09-09.1
36-09-11
36-09-12
36-09-02.1
36-09-13
36-09-10
36-09-13.1




4.1-73-17
4.1-73-18
4.1-73-19
4.1-73-20
4.1-73-21
4.1-73-22
4.1-73-23
4.1-73-24
4.1-73-25
4.1-73-26
4.1-73-27
4.1-73-28
4.1-73-29

Registered Livestock
4.1-74-01

Estrays
4.1-75-01
4.1-75-02

4.1-75-03
4.1-75-04
4.1-75-05
4.1-75-06

4.1-75-07

4.1-75-08
4.1-75-09

Livestock Dealers
4.1-83-01
4.1-83-02

4.1-83-03
4.1-83-04
4.1-83-05
4.1-83-06
4.1-83-07
4.1-83-08
4.1-83-09
4.1-83-10

4.1-83-11
4.1-83-12
4.1-83-13
4.1-83-14
4.1-83-15
4.1-83-16
4.1-83-17
4.1-83-18
4.1-83-19
4.1-83-20
4.1-83-21
4.1-83-22
4.1-83-23
4.1-83-24
4.1-83-25
4.1-83-26
4.1-83-27
4.1-83-28
4.1-83-29
4.1-83-30
Wool Dealers
4.1-88-01
4.1-88-02

36-09-17
36-09-20
36-09-20.2
36-09-20.1
36-09-23
36-09-27
36-09-26
36-22-03
36-09-15
36-09-04
36-09-14
36-09-08
36-09-19

36-09-22

New section
36-13-01
36-13-03.1
36-13-06
36-13-01
36-13-02
36-13-04
36-13-05
36-22-04
36-22-06
36-22-07
36-22-08
36-13-07
36-13-08

36-04-01
36-04-02
36-04-04
36-04-04
36-04-07
36-04-05
36-04-05
36-04-05
36-04-05
36-04-05.1
36-04-04
36-04-10
New section
New section
36-04-03
36-04-03
36-04-03
36-04-03
36-04-09.1
36-04-09.2
36-04-10
36-04-11
36-04-12
36-04-13
36-04-14
36-04-15
36-04-16
36-04-17
36-04-18
36-04-19
36-04-20
36-04-21

36-04-01
36-04-02
36-04-04
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4.1-88-03 36-04-04
4.1-88-04 36-04-07
4.1-88-05 36-04-05
4.1-88-06 36-04-05
4.1-88-07 36-04-05
4.1-88-08 36-04-05.1
4.1-88-09 36-04-04
36-04-10
4,1-88-10 New section
4,1-88-11 New section
4.1-88-12 36-04-03
4.1-88-13 36-04-03
4.1-88-14 36-04-03
4.1-88-15 36-04-03
4.1-88-16 36-04-09.1
4.1-88-17 36-04-09.2
4.1-88-18 36-04-10
4.1-88-19 36-04-11
4.1-88-20 36-04-12
4.1-88-21 36-04-13
4.,1-88-22 36-04-14
4.,1-88-23 36-04-15
4.1-88-24 36-04-16
4.1-88-25 36-04-17
4.1-88-26 36-04-18
4.1-88-27 36-04-19
4.1-88-28 36-04-20
4.1-88-29 36-04-21

Recommendations

The committee recommends Senate Bill No. 2026 to
rewrite those portions of the North Dakota Century Code
that relate to the Seed Department, seed potato
certification, and seed potato control areas.

The committee recommends House Bill No. 1026 to
rewrite those portions of the North Dakota Century Code
that relate to the North Dakota Stockmen's Association,
livestock branding, estrays, livestock dealers, and wool
dealers. The bill also includes a directive that the
Legislative Management continue its study of North
Dakota Century Code sections that pertain to agriculture.

MISCELLANEOUS

The committee received a written report from the
State Board of Agricultural Research and Education. In
accordance with NDCC Section 4-05.1-19, the board
examined adverse economic impacts on crops and
livestock, developed ongoing strategies for the provision
of research solutions and resources to negate such
adverse economic impacts, and developed ongoing
strategies for the dissemination of research information
through the North Dakota State University Extension
Service. The board also established the 2013 priorities
for both the Agricultural Experiment Station and the
Extension Service.

The Advisory Committee on Sustainable Agriculture
did not meet during the 2011-12 interim and therefore
did not submit a report, as required by NDCC
Section 4-01-24.




BUDGET SECTION

The Legislative Management's Budget Section is
referred to in various sections of the North Dakota
Century Code and the Session Laws of North Dakota.
Although there are statutory references to the Budget
Section, it is not created by statute. The Budget Section
is an interim committee appointed by the Legislative
Management. By tradition, the membership of the
Budget Section consists of the members of the Senate
and House Appropriations Committees, the Majority and
Minority Leaders and their assistants, and the Speaker
of the House.

Budget Section members were Senators Tony
Grindberg (Chairman), Bill Bowman, Randel Christmann,
Robert Erbele, Ray Holmberg, Ralph L. Kilzer, Karen K.
Krebsbach, David O'Connell, Larry Robinson, Mac
Schneider, Ryan M. Taylor, Terry M. Wanzek, Rich
Wardner, and John Warner and Representatives Larry
Bellew, Michael D. Brandenburg, Al Carlson, Stacey
Dahl, Jeff Delzer, Mark A. Dosch, David Drovdal, Eliot
Glassheim, Kathy Hawken, Lee Kaldor, Jerry Kelsh,
Keith Kempenich, Matthew M. Klein, Gary Kreidt, Joe
Kroeber, Bob Martinson, Ralph Metcalf, David Monson,
Jon Nelson, Chet Pollert, Bob Skarphol, Blair Thoreson,
Don Vigesaa, Alon Wieland, and Clark Williams.
Senator Bob Stenehjem, prior to his death in July 2011,
and Senator Tom Fischer, prior to his death in
November 2011, were members of the Budget Section.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2012. The Legislative
Management accepted the report for submission to the
63" Legislative Assembly.

The following duties assigned to the Budget Section by
law were acted on during the 2011-12 interim:

1. Status of the State Board of Agricultural
Research and Education (North Dakota
Century Code Section 4-05.1-19(10)) - This
section requires, within the duties of the State
Board of Agricultural Research and Education, a
status report to be presented to the Budget
Section.

2. Higher education campus improvements and
building construction (Section 15-10-12.1) -
This section requires the approval of the Budget
Section or the Legislative Assembly for the
construction of any building financed by
donations, gifts, grants, and bequests on land
under the control of the State Board of Higher
Education. Campus improvements and building
maintenance of more than $385,000 also require
the approval of the Budget Section or Legislative
Assembly. Budget Section approval can only be
provided when the Legislative Assembly is not in
session, excluding the six months prior to a
regular legislative session. The Budget Section
approval regarding the construction of buildings
and campus improvements must include a
specific dollar limit for each building, campus
improvement, or maintenance project. If a
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request is to be considered by the Budget
Section, the Legislative Council must notify each
member of the Legislative Assembly and allow
any member to present testimony to the Budget
Section regarding the request. Campus
improvements and building maintenance of
$385,000 or less and the sale of real property
received by gift or bequest may be authorized by
the board.

. Sources of funds received for construction

projects of entities under the State Board of
Higher Education (Section 15-10-12.3) - This
section requires each institution under the State
Board of Higher Education undertaking a capital
construction project that was approved by the
Legislative Assembly and for which local funds
are to be used to present a biennial report to the
Budget Section detailing the source of all funds
used in the project.

. Annual audits from center of excellence-

awarded funds under Chapter 15-69 (Section
15-69-05, effective through July 31, 2023) -
This section requires a center of excellence is
awarded funds under Chapter 15-69 provide an
annual audit to the Budget Section on the funds
distributed to the center until the completion of
the Centers of Excellence Commission's
postaward monitoring of the center.

. Game and Fish Department land acquisitions

(Section 20.1-02-05.1) - This section provides
Budget Section approval is required for Game
and Fish Department land acquisitions of more
than 10 acres or $10,000.

. Annual audits of renaissance fund

organizations (Section 40-63-07(9)) - This
section requires the Department of Commerce
Division of Community Services to provide
annual reports to the Budget Section on the
results of audits of renaissance fund
organizations.

. Report identifying every state agency that

has not submitted a claim for property
belonging to that agency (Section
47-30.1-24.1) - This section requires the
Commissioner of University and School Lands to
present a report to the Budget Section identifying
every state agency that has not submitted a
claim for unclaimed property belonging to that
agency within one year of receipt of the certified
mail notification.

. Relinquishment of agency rights to recover

property (Section 47-30.1-24.1) - This section
provides each state agency that does not submit
a claim for unclaimed property belonging to that
agency within one year of receipt of the certified
mail notification relinquishes its right to recover
the property upon approval of the Budget
Section.



10.

11.

12.

13.

Change or expand state building

construction projects (Section 48-01.2-25) -

This section provides a state agency or

institution may not significantly change or

expand a building construction project approved
by the Legislative Assembly unless the change,
expansion, or additional expenditure is approved
by the Legislative Assembly or the Budget

Section if the Legislative Assembly is not in

session.

Job insurance trust fund (Section 52-02-17) -

This section requires Job Service North Dakota

report to the Legislative Council before March 1

of each year the actual job insurance trust fund

balance and the targeted modified average high-
cost multiplier, as of December 31 of the
previous year, and a projected trust fund balance
for the next three years. The Legislative

Management has assigned this responsibility to

the Budget Section.

Report on the number of employees receiving

bonuses above the 25 percent limitation

(Section 54-06-30) - This section authorizes

agencies to pay bonuses to not more than

25 percent of the employees employed by the

agency on July 1 of each state fiscal year.

Human Resource Management Services

(HRMS) may approve the payment of bonuses

above the 25 percent limitation but is required to

report any exceptions granted under this
subsection to the Budget Section (effective

August 1, 2009).

Irregularities in the fiscal practices of the

state (Section 54-14-03.1) - This section

requires the Office of the Budget to submit a

written report to the Budget Section

documenting:

a. Any irregularities in the fiscal practices of the
state.

b. Areas where more uniform and improved
fiscal procedures are desirable.

c. Any expenditures or governmental activities
contrary to law or legislative intent.

d. The use of state funds to provide bonuses,
cash incentive awards, or temporary salary
adjustments for state employees.

Acceptance and expenditure of federal funds

of more than $50,000 which were not

appropriated (Section 54-16-04.1).

a. Acceptance of federal funds - This section
requires Budget Section approval for any
Emergency Commission action authorizing a
state officer to accept more than $50,000 of
federal funds which were not appropriated,
and the Legislative Assembly has not
indicated intent to reject the money. Budget
Section approval is not required if the
acceptance is necessary to avoid an
imminent threat to the safety of people or
property due to a natural disaster or war
crisis or to avoid an imminent financial loss to
the state.
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14.

15.

16.

17.

b. Expenditure of federal funds - This section
requires Budget Section approval for any
Emergency Commission action authorizing a
state officer to spend more than $50,000 of
federal funds which were not appropriated,
and the Legislative Assembly has not
indicated intent to reject the money.

Acceptance and expenditure of other funds

of more than $50,000 which were not

appropriated (Section 54-16-04.2).

a. Acceptance of other funds - This section
requires Budget Section approval for any
Emergency Commission action authorizing a
state officer to accept more than $50,000
from gifts, grants, donations, or other sources
which were not appropriated, and the
Legislative Assembly has not indicated intent
to reject the money or programs. Budget
Section approval is not required if the
acceptance is necessary to avoid an
imminent threat to the safety of people or
property due to a natural disaster or war
crisis or to avoid an imminent financial loss to
the state.

b. Expenditure of other funds - This section
requires Budget Section approval for any
Emergency Commission action authorizing a
state officer to spend more than $50,000
from gifts, grants, donations, or other sources
which were not appropriated, and the
Legislative Assembly has not indicated intent
to reject the money or programs.

Consider authorization of additional full-time

equivalent (FTE) positions (Section

54-16-04.3) - This section provides on the advice
of the Office of Management and Budget (OMB)
and the recommendation of the Emergency

Commission the Budget Section may approve

the employment by a state officer of FTE

positions in addition to those authorized by the

Legislative Assembly (effective July 1, 2009).

Transfers of spending authority from the

state contingencies appropriation exceeding

$50,000 (Section 54-16-09) - This section
provides, subject to Budget Section approval, the

Emergency Commission may authorize a

transfer of more than $50,000 from the state

contingencies line item to the appropriate line
item in the appropriation of the state officer who
requested the transfer. Budget Section approval
is not required if the transfer is necessary to
avoid an imminent threat to the safety of people
or property due to a natural disaster or war crisis
or to avoid an imminent financial loss to the
state. A total of $700,000 was provided for the

2011-13 biennium.

Capital improvements preliminary planning

revolving fund (Section 54-27-22) - This

section provides before any funds can be
distributed from the preliminary planning
revolving fund to a state agency, institution, or
department, the Budget Section must approve



18.

19.

20.

21.

22.

23.

24,

the request (approximately $150,000 is available
for the 2011-13 biennium).

Tobacco settlement funds (Section
54-44-04(23)) - This section requires the Director
of OMB to report to the Budget Section on the
status of tobacco settlement funds and related
information.

Form of budget data (Section 54-44.1-07) -
This section requires the Director of the Budget
to prepare budget data in the form prescribed by
the Legislative Council and to present it to the
Legislative Assembly at a time and place set by
the Legislative Council. Drafts of proposed
general and special appropriations Acts
embodying the budget data and
recommendations of the Governor for
appropriations for the next biennium and drafts of
such revenues and other Acts recommended by
the Governor for putting into effect the proposed
financial plan must be submitted to the
Legislative Council within seven days after the
day of adjournment of the organizational session.
The Budget Section was assigned this
responsibility.

Report from the Information Technology
Department (Section 54-59-19) - This section
requires the Information Technology Department
to prepare and present an annual report to the
Information Technology Committee and to
present a summary of the report to the Budget
Section.

Status of the risk management workers'
compensation program (Section 65-04-03.1(5)) -
This section requires Workforce Safety and
Insurance and the Risk Management Division of
OMB to periodically report to the Budget Section
on the success of the risk management workers'
compensation program.

Report regarding any transfers between line
items and between subdivisions in excess of
$50,000 (Section 3 of 2011 Senate Bill
No. 2012) - This section requires the Department
of Human Services to report to the Budget
Section after June 30, 2012, on any transfers in
excess of $50,000 made during the 2011-13
biennium between line items within each
subdivision and between subdivisions (effective
July 1, 2011).

Quarterly reports regarding the implementa-
tion of the comprehensive tobacco
prevention and control plan and outcomes
achieved (Section 2 of 2011 House Bill
No. 1025) - This section requires the Tobacco
Prevention and Control Executive Committee to
report to the Budget Section quarterly on the
implementation of the comprehensive tobacco
prevention and control plan and outcomes
achieved for the 2011-12 interim (effective
July 1, 2011).

Report regarding emergency snow removal
grants distributed to counties, townships,
and cities before June 30, 2011 (Section 2 of
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25.

26.

27.

28.

29.

30.

2011 Senate Bill No. 2369) - This section
requires the Department of Emergency Services
to distribute emergency snow removal grants
prior to June 30, 2011, and report to the Budget
Section regarding the grants awarded (effective

May 1, 2011).
Periodic reports regarding 2009 flood
disaster-related expenditures, transfers,

reimbursements, and general fund deposits
(2009 S.L., ch. 64, § 5) - This section requires
the Adjutant General to provide periodic reports
to the Budget Section on 2009 flood disaster-
related expenditures, transfers, reimbursements,
and general fund deposits from April 9, 2009,
through June 30, 2011.

Transfers exceeding  $50,000 (Section
54-16-04(2)) - This section provides, subject to
Budget Section approval, the Emergency
Commission may authorize a transfer of more
than $50,000 from one fund or line item to
another. Budget Section approval is not required
if the transfer is necessary to comply with a court
order, to avoid an imminent threat to the safety of
people or property due to a natural disaster or
war crisis, or to avoid an imminent financial loss
to the state.

Acceptance of federal funds for a specific
purpose or program which were not
appropriated (Section 54-16-04.1(4)) - This
section provides, wupon approval by the
Emergency Commission and Budget Section, the
state may accept any federal funds made
available to the state which are not for a specific
purpose or program and which are not required
to be spent prior to the next regular legislative
session for deposit into a special fund until the
Legislative Assembly appropriates the funds.
State Board of Higher Education's monthly
project variance reports (Section 15-10-47) -
This section requires OMB to provide to the
Budget Section upon request information relating
to the State Board of Higher Education's monthly
project variance reports regarding construction
projects valued at more than $250,000.

Legacy and Budget Stabilization Fund
Advisory Board semiannual reports (Section
21-10-11) - This section requires the Legacy and
Budget Stabilization Fund Advisory Board to
provide at least semiannual reports to the Budget
Section regarding asset allocation and
investment policies developed for the legacy and
budget stabilization fund as well as
recommendations presented to the state
investment board regarding investment of funds
in the legacy and budget stabilization funds.
Approve expenditures from the state disaster
relief fund (Section 37-17.1-27) - This section
requires Emergency Commission and Budget
Section approval of expenditures from the state
disaster relief fund to provide the required state
share of funding for expenses associated with
presidential-declared disasters in the state.



31.

32.

33.

34.

35.

36.

37.

38.

Warrants and checks outstanding for more
than 90 days and less than three years
(Section 54-11-01) - This section requires the
State Treasurer to report to the Budget Section,
within 90 days of the beginning of each fiscal
year, all warrants and checks outstanding for
more than 90 days and less than three years.
Reports from state agencies that applied for
federal grants estimated to be $25,000 or
more (Section 54-27-27) - This section requires
OMB to present at each meeting of the Budget
Section reports received from state agencies,
other than entities under the control of the State
Board of Higher Education, that have applied for
federal grants estimated to be $25,000 or more
(effective July 1, 2011).

Higher education electronic portfolio system
pilot program (Section 54-60-27, expires
July 1, 2013) - This section requires the Division
of Workforce Development to report to the
Budget Section on the use of funding provided
for the higher education electronic portfolio
system pilot program.

Annual audits from a center of research
excellence (Section 54-65-03) - This section
requires a center of research excellence
receiving funds under Chapter 54-65 to provide
its annual audit on funds distributed to the
center.

North Dakota University System joint
information technology building project (2011
House Bill No. 1003, Section 7) - This bill
requires the University System to report to the
Budget Section any funds expended for the
University System and University of North
Dakota (UND) joint information technology
building project.

North Dakota State University (NDSU) Minard
Hall project (House Bill No. 1003, Section 8) -
This bill requires NDSU to report to the Budget
Section on the status of the Minard Hall project
and that the Budget Section may authorize
NDSU to increase spending authorization for the
project.

State Department of Health status report on
United States Environmental Protection
Agency (EPA) litigation and  other
administrative proceedings (2011 House Bill
No. 1004, Section 5) - This bill provides the
Budget Section receive quarterly reports from the
State Department of Health during the 2011-12
interim regarding the status of any litigation and
other administrative proceedings involving the
EPA.

Department of Corrections and Rehabilitation
guarterly reports on prison expansion project
(2011 House Bill No. 1015, Section 5) - This bill
provides the Budget Section receive quarterly
reports from the Department of Corrections and
Rehabilitation during the 2011-12 interim
regarding the progress of the prison expansion
project and any amounts and purposes of loans
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39.

40.

41.

42.

43.

44,

45,

from the Bank of North Dakota to defray
expenses of the project.

Office of Management and Budget reports on
the status of implementation of the
compensation system changes (2011 House
Bill No. 1031, Section 4) - This bill provides the
Budget Section receive periodic reports from
OMB during the 2011-12 interim on the status of
the implementation of the compensation system
changes in accordance with identified
compensation system initiatives.

Insurance Commissioner report regarding the
status of provisions of the Patient Protection
and  Affordable Care Act (PPACA)
(2011 Senate Bill No. 2010, Section 9) - This
bill requires the Insurance Commissioner to
report at each meeting of the Budget Section
during the 2011-12 interim regarding the status
of provisions of PPACA.

Upper Great Plains Transportation Institute
annual report on transportation infrastructure
needs (2011 Senate Bill No. 2325, Section 1) -
This bill provides the Budget Section receive at
least annual presentations from the Upper Great
Plains Transportation Institute during the
2011-12 interim regarding the status of report
updates and maintenance relating to
transportation infrastructure needs for all county
and township roads in the state.

State Water Commission expenditure in
excess of $447,913,774 in the water and
atmospheric resource line item (2011 Senate
Bill No. 2020, Section 4) - This bill requires
Budget Section approval for State Water
Commission expenditure of funds in excess of
$447,913,774 in the water and atmospheric
resource line item of the commission's 2011-13
appropriation.

Approve Adjutant General expenditures for
presidential-declared state disasters and
certain flood mitigation efforts (Senate Bill
No. 2369, Section 4) - This bill requires
Emergency Commission and Budget Section
approval for the use of funds appropriated to the
Adjutant General for defraying expenses
associated with presidential-declared state
disasters and certain flood mitigation efforts.
State Water Commission $50 million
appropriation from resources trust fund (2011
special session Senate Bill No. 2371,
Section 19) - This bill requires Budget Section
approval for State Water Commission
expenditures of an additional $50 million
appropriated from the resources trust fund for
purposes of defraying expenses of the agency.
Industrial Commission report to Budget
Section on use of $1 million appropriation
from the general fund for potential litigation
involving the EPA's effort to regulate
hydraulic fracturing (special session Senate
Bill No. 2371, Section 28) - This bill provides
that the Industrial Commission report quarterly to
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The

the Budget Section during the 2011-12 interim
regarding the status of any litigation and other
administrative proceedings.

Federal funds report - Receive a report from
the Legislative Council staff in the fall of 2012 on
the status of the state's federal funds receipts for
the current biennium and estimated federal funds
receipts for the subsequent biennium.

following duties assigned to the Budget Section by

law or by Legislative Management directive are scheduled

to be

addressed by the Budget Section at its

December 2012 meeting:

1.

The
law or
require
interim:

1.

Report on specified commodities and
services exempted from the procurement
requirements of Section 54-44.4-02.2 - This
section requires the Director of OMB to report to
the Budget Section in December of even-
numbered years on specified commodities and
services exempted by written directive of the
director from the procurement requirements of
Chapter 54-44.4 (December 2012).

Review and report on budget data
(Legislative Management directive) - Pursuant
to Legislative Management directive, the Budget
Section is to review and report on the budget
data prepared by the Director of the Budget and
presented to the Legislative Assembly during the
organizational session (December 2012).
following duties assigned to the Budget Section by
by Legislative Management directive did not
action by the Budget Section during the 2011-12

Designation of a center of excellence
(Section 15-69-02, effective through July 31,
2011) - This section provides designation of a
center of excellence occurs upon State Board of
Higher Education, North Dakota Economic
Development Foundation, Emergency
Commission, and Budget Section approval of a
Centers of Excellence Commission funding
award recommendation. In considering whether
to designate a center of excellence, the board,
the foundation, and the Budget Section may not
modify the commission recommendation, and
the Budget Section may not take action on a
commission funding award recommendation until
the Emergency Commission reviews the
commission recommendation and makes a
recommendation to the Budget Section.
Investment in real property by the Board of
University and School Lands (Section
15-03-04) - This section provides Budget Section
approval is required prior to the Board of
University and School Lands purchasing, as sole
owner, commercial or residential real property in
North Dakota.

Statement from ethanol plants in operation
before July 1, 1995, that received production
incentives (Section 17-02-01) - This section
requires any North Dakota ethanol plant in
operation before July 1, 1995, receiving
production incentives from the state to file with

41

the Budget Section within 90 days after the
conclusion of the plant's fiscal year a statement
by a certified public accountant indicating
whether the plant produced a profit during the
preceding fiscal year, after deducting incentive
payments received from the state.

Reduction of the game and fish fund balance
below $15 million (Section 20.1-02-16.1) - This
section provides the Game and Fish Department
can spend money in the game and fish fund
within the limits of legislative appropriations, only
to the extent the balance of the fund is not
reduced below $15 million, unless otherwise
authorized by the Budget Section.

Provision of contract services by the
Developmental Center at Westwood Park,
Grafton (Section 25-04-02.2) - This section
provides, subject to Budget Section approval, the
Developmental Center at Westwood Park,
Grafton, may provide services under contract
with a governmental or nongovernmental person.
Waiver of exemption of special assessments
levied for flood control purposes on state
property (Section 40-23-22.1) - This section
provides state property in a city is exempt from
special assessments levied for flood control
purposes unless the governing body of the city
requests waiver of the exemption and the
exemption is completely or partially waived by
the Budget Section. The exemption does not
apply to any privately owned structure, fixture, or
improvement located on state-owned land if the
structure, fixture, or improvement is used for
commercial purposes unless the structure,
fixture, or improvement is primarily used for
athletic or educational purposes at a state
institution of higher education.

Termination of food stamp program (Section
50-06-05.1(17)) - This section provides, subject
to Budget Section approval, the Department of
Human Services may terminate the food stamp
program if the rate of federal financial
participation in administrative costs is decreased
or if the state or counties become financially
responsible for the coupon bonus payments.
Termination of energy assistance program
(Section 50-06-05.1(19)) - This section provides,
subject to Budget Section approval, the
Department of Human Services may terminate
the energy assistance program if the rate of
federal financial participation in administrative
costs is decreased or if the state or counties
become financially responsible for the energy
assistance program payments.

Transfers resulting in program elimination
(Section 54-16-04(1)) - This section provides,
subject to Budget Section approval, the
Emergency Commission may authorize a
transfer which would eliminate or make
impossible the accomplishment of a program or
objective for which funding was provided by the
Legislative Assembly.
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16.

17.

New correctional programs which exceed
$100,000 of cost during a biennium (Section
54-23.3-09) - This section requires the Director
of the Department of Corrections and
Rehabilitation to report to the Legislative
Assembly or, if the Legislative Assembly is not in
session, the Budget Section, prior to the
implementation of any new program that serves
adult or juvenile offenders, including alternatives
to conventional incarceration and programs
operated on a contract basis, if the program is
anticipated to cost in excess of $100,000 during
the biennium.

Cashflow financing (Section 54-27-23) - This
section provides that in order to meet the
cashflow needs of the state, OMB may borrow,
subject to Emergency Commission approval,
from special funds on deposit in the state
treasury. However, the proceeds of any such
indebtedness cannot be used to offset projected
deficits in state finances unless first approved by
the Budget Section. Additional cashflow
financing, subject to certain limitations, must be
approved by the Budget Section.

Budget stabilization fund (Section
54-27.2-03) - This section provides any transfers
from the budget stabilization fund must be
reported to the Budget Section.

Purchases of "put" options (Section
54-44-16) - This section requires OMB to report
any purchases of "put" options to the Budget
Section.

Objection  to budget allotments or
expenditures (Section 54-44.1-12.1) - This
section allows the Budget Section to object to a
budget allotment, an expenditure, or the failure to
make an allotment or expenditure if such action
is contrary to legislative intent.

Budget reduction due to initiative or
referendum action (Section 54-44.1-13.1) -
This section provides, subject to Budget Section
approval, the Director of the Budget may reduce
state agency budgets by a percentage sufficient
to cover estimated revenue reductions caused by
initiative or referendum action.

Children's Services Coordinating Committee
grants (Section 54-56-03) - This section
provides Budget Section approval is required
prior to the distribution by the Children's Services
Coordinating Committee of any grants not
specifically authorized by the Legislative
Assembly.

Requests by the Information Technology
Department to finance the purchase of
software, equipment, or implementation of
services (Section 54-59-05(4)) - This section
requires the Information Technology Department
to receive Budget Section or Legislative
Assembly approval before executing any
proposed agreement to finance the purchase of
software, equipment, or implementation of
services in excess of $1 million. The department
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18.

19.

20.

21.

22.

23.

may finance the purchase of software,
equipment, or implementation of services only to
the extent the purchase amount does not exceed
7.5 percent of the amount appropriated to the
department during that biennium.

Report on reductions made in homestead
property income tax credit (Section
57-38-01.29) - This section requires the Tax
Commissioner to report to the Budget Section,
for review, any adjustments in the homestead
property income tax credit which was available in
taxable years 2007 and 2008.

Consider request to reduce the commercial
property income tax credit (Section
57-38-01.30) - This section provides Budget
Section approval is required for any adjustments
made by the Tax Commissioner to the
commercial property income tax credit which was
available in taxable years 2007 and 2008.
Extraterritorial workers' compensation
insurance (Section 65-08.1-02) - This section
authorizes Workforce Safety and Insurance to
establish, subject to Budget Section approval, a
casualty insurance organization to provide
extraterritorial workers' compensation insurance.
Federal block grant hearings (2011 House
Concurrent Resolution No. 3002) - This
resolution authorizes the Budget Section,
through September 30, 2013, to hold any
required legislative hearings for federal block
grants.

Western Area Water Supply Authority state
reimbursement (Section 61-40-09) - This
section provides if the Western Area Water
Supply Authority is in default and unable to repay
its loans and interest to the state in the time
period required by the Budget Section, the
Budget Section may give written notice to the
authority that the state has taken possession and
ownership of the water system and the liabilities
of the authority.

State Water Commission plan to return
governance to the Western Area Water
Supply Authority (Section 61-40-09) - This
section provides if the state takes possession
and ownership of the water system and the
liabilities of the Western Area Water Supply
Authority, the State Water Commission is the
governing board from the date of notice delivered
by the Budget Section. If the commission
determines that governance, possession, and
ownership of the water system is not necessary
for the authority to be able to reimburse the state
in the necessary time period, the commission
may request Budget Section approval of a plan
to return governance, possession, and
ownership to the authority.



OFFICE OF MANAGEMENT AND BUDGET
2009-11 Biennium General Fund
Revenues and Expenditures

The Budget Section received a report from OMB on
the final status of the general fund for the 2009-11
biennium:

Unobligated general fund
balance - July 1, 2009

Add
General fund collections
through June 30, 2011
Transfer balance from
permanent oil tax trust fund

$361,893,515

$3,242,759,200

689,935,590

Total general fund revenue for the
2009-11 biennium

Balance obligated for authorized
carryover from the 2007-09
biennium

General fund turnback for the
2009-11 biennium

3,932,694,790

72,744,745

46,753,449

Total available

Less
2009-11 biennium general fund
ongoing appropriations

$4,414,086,499
($2,970,380,754)

2009-11 biennium general fund
one-time appropriations

(278,984,727)

Contingent appropriation for
centers of excellence
(2009 SB 2018)

Authorized carryover from the
2007-09 biennium

Emergency and supplemental
appropriations

(5,000,000)

(72,744,745)

(28,514,807)"

Total appropriations and
deficiency requests

($3,355,625,033)

Transfers and adjustments

Adjustments ($214,193)

Transfer to the budget (61,414,562)?

stabilization fund

Total transfers and adjustments ($61,628,755)

of the 2009-11 biennium emergency and supplemental
appropriations was continued into the 2011-13 biennium.

The Budget Section received a report from OMB on
the 2009-11 biennium agency unspent general fund
appropriation amounts (turnback). Unspent 2009-11
biennium general fund appropriation authority totaled
approximately $46.75 million. The Department of
Human Services had the largest unspent amount of
$26.4 million, resulting from enhanced Medicaid
payments from the federal government, cost-savings
related to a delayed date of occupancy of new nursing
facilities, and less-than-expected utilization of Medicaid
transition grants. District courts had turnback of
$4.1 million primarily related to an information
technology project. The Department of Commerce had
turnback of $1.15 million primarily related to the Great
Plains Applied Energy Research Center funding which
was not spent, as provided for in Section 18 of
2011 Senate Bill No. 2057.

Status of the General Fund

At each Budget Section meeting, a representative of
OMB reviewed the status of the state general fund and
revenue collections for the 2011-13 biennium. The
following is a summary of the status of the state general
fund, based on actual revenue collections through
August 2012, and reflecting the September 2012 revised
revenue forecast for the remainder of the 2011-13
biennium:

Ending general fund balance - $996,832,711

June 30, 2011

'Supplemental (deficiency) appropriations total $37.2 million as shown
below, of which $28.5 million was utilized in the 2009-11 biennium and
$8.7 million was continued to the 2011-13 biennium:

State Treasurer ($35,000,000)
Tax Department (1,810,000)
Industrial Commission (150,000)
Department of Public Instruction (211,264)
Valley City State University (58,904)
Total ($37,230,168)

2This transfer is based on the maximum balance allowed in the budget
stabilization fund as a percentage of 2011-13 legislative general fund
appropriations.

2009-11 Biennium General Fund
Emergency and Supplemental
Appropriations and General Fund Turnback

The Budget Section received a report from OMB on
the 2009-11 biennium agency emergency and
supplemental appropriations amounts. Emergency and
supplemental appropriations totaled $37.2 million, of
which $28.5 million was spent by June 30, 2011. The
Office of Management and Budget reported $8.7 million
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Unobligated general fund balance -
July 1, 2011

Add
General fund collections based on
September 2012 preliminary
forecast

$996,832,711

$4,860,559,531

Total estimated general fund revenue
for the 2011-13 biennium

Balance obligated for authorized
carryover from the 2009-11 biennium

$5,857,392,242

106,945,443

Estimated total available $5,964,337,685

Less
2011-13 biennium general fund
ongoing appropriations

($3,532,895,032)

2011-13 biennium general fund
one-time appropriations

(533,958,760)

2011-13 biennium special
legislative session appropriations

(169,832,668)

Balance obligated for authorized
carryover from the 2009-11
biennium

(106,945,443)

2011-13 biennium emergency
appropriations utilized in the
2009-11 biennium

Estimated deficiency requests
Department of Human Services -
Accelerated 2013-15 biennium
federal medical assistance
percentage (FMAP) costs

519,254

(21,200,000)

State Department of Health
Job Service North Dakota

(582,894)

(5,847)
(500,000)
(250,000)

Highway Patrol

Forest Service



Tax Department (981,855)

State Fair (1,397,630)
Total appropriations and estimated ($4,368,030,875)
deficiency requests
Estimated general fund balance - $1,596,306,810"

June 30, 2013

!pursuant to Section 54-27.2-02, any end-of-biennium balance in excess of
$65 million must be transferred to the budget stabilization fund, up to
9.5 percent of general fund appropriations. This amount does not reflect any
potential transfers.

September 2012 Revenue Forecast

The Office of Management and Budget's September
2012 revised revenue forecast for the 2011-13 biennium
anticipates general fund revenue will total $4.2 billion,
$1.4 billion more than the 2011 legislative forecast. The
Office of Management and Budget's September 2012
preliminary 2013-15 biennium revenue forecast
anticipates total general fund revenue of $4.9 billion for
the 2013-15 biennium, $700 million more than the
2011-13 biennium revised forecast.

Tobacco Settlement Proceeds

Pursuant to Section 54-44-04, the Budget Section
received reports on tobacco settlement proceeds
received by the state. The Office of Management and
Budget reported for the 2011-13 biennium to date
through September 2012, approximately $62.4 million
had been received by the state, and total payments
received to date were $367.8 million. As directed in the
initiated measure adopted by voters in November 2008,
funds were deposited into the tobacco settlement trust
fund and the tobacco prevention and control trust fund
as follows:

Community health trust fund

Revenue $32,322,863
Expenditures 31,505,713
May 31, 2012, balance $817,150

Water development trust fund

Revenue $143,482,883

Expenditures 117,586,038
May 31, 2012, balance $25,896,845
Tobacco prevention and control trust fund

Revenue (including interest) $49,136,274

Expenditures 12,441,947
May 31, 2012, balance $36,694,327

Fiscal Irregularities
Pursuant to Section 54-14-03.1, the Budget Section
received reports from OMB on irregularities in the fiscal
practices of the state. Fiscal irregularities include the
use of state funds to provide bonuses, cash incentive
awards, and temporary salary adjustments for state

employees. The Office of Management and Budget
identified the following fiscal irregularities:

Agency Amount Reason
Department of $500|Pay adjustment related to increased
Commerce workload of one employee to build the

disaster website

Department of
Commerce

$5,815| Severance pay for one employee due
to program restructuring

Job Service
North Dakota

$34,820| Severance pay for voluntary reduction
in force of four employees due to
decreased federal funding

Vision Services -
School for the Blind

$6,701 (Pay adjustment for summer contracts
outside of five teachers' nine-month
teaching contracts

Department of
Corrections and
Rehabilitation

School for the Blind

$20,000 | Severance pay for an FTE position
reassigned from Bismarck to the
Wiilliston Parole and Probation District

$5,214 |Payment for three summer contracts
outside of the academic year contract

School for the Deaf $946 [Payment for one summer contract
outside of the academic year contract

Tobacco Tobacco Prevention Total
Settlement Trust and Control Trust | (Amounts
Fund (Amounts Fund (Amounts Shown in
Shown in Millions)| Shown in Millions) Millions)
April 2011 $19.7 $11.2 $30.9
April 2012 20.1 11.4 31.5
Total $39.8 $22.6 $62.4

The proceeds deposited in the tobacco prevention
and control trust fund are administered by the Tobacco
Prevention and Control Executive Committee, and the
proceeds deposited in the tobacco settlement trust fund
have been allocated among the community health trust
fund, common schools trust fund, and water
development trust fund as follows pursuant to Section
54-27-25:

Tobacco settlement trust fund

Community health trust fund (10 percent) $3,986,332
Common schools trust fund (45 percent) 17,938,492
Water development trust fund (45 percent) 17,938,492
Total transfers from the tobacco settlement trust fund $39,863,316
Tobacco prevention and control trust fund 22,578,759

Total tobacco settlement proceeds received during the| $62,442,075
2011-12 interim

The Office of Management and Budget reported
revenues and expenditures in the trust funds from
December 1, 1999, through May 31, 2012, and balances
of the trust funds were as follows:
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Employee Bonuses

The Office of Management and Budget reported to
the Budget Section in September 2011 and
September 2012 regarding the number of employees
receiving bonuses above the 25 percent limitation
pursuant to Section 54-06-30. The Budget Section
learned agencies may not give bonuses to more than
25 percent of their employees except in special
circumstances approved by HRMS. The Budget Section
learned HRMS is required to report exceptions to the
Budget Section. In September 2011 OMB reported the
Secretary of State provided six employees bonuses
above the 25 percent limitation and provided six
employees additional performance bonuses for a total of
12 bonuses. The Office of Management and Budget
reported the State Treasurer provided one employee a
bonus above the 25 percent limitation and provided one
employee an additional performance bonus for a total of
two bonuses. In September 2012 OMB also reported no
agencies made requests or exceeded the 25 percent
limitation as of July 1, 2012.




Implementation of State Employee

Compensation System Initiatives
The Office of Management and Budget provided
status updates to the Budget Section regarding the
implementation of the compensation initiatives pursuant
to House Bill No. 1031. The Budget Section received
the final report from Hay Group in September 2011,
including the status per initiative of Section 2 of House

Initiative Status

Bill No. 1031 as follows:

Initiative Status
1.| Adjust methods to | A preliminary classification and reclassification
determine process was designed by Hay Group in
classified state January 2011. Additional changes were made
employee to the preliminary classification  and
classifications reclassification process and related forms based

2.| Minimize salary
inequities within
agencies and
within state
government

3.| Develop
appropriate market
comparisons

4.] Develop cost
estimates for
potential fringe
benefits
adjustments--life
insurance,
long-term disability,
and health
insurance
premiums

on agency feedback collected in January 2011.
Human Resource Management Services and
Hay Group finalized the classification and
reclassification  process and forms in
August 2011. Utilization of the new process and
forms to agencies is ongoing by HRMS.

A new grade structure was developed and
classifications were allocated to the structure
based on the review of job evaluations for
900-plus classifications and evaluation of
benchmark classification job evaluations. The
Office of Management and Budget purchased
Hay Job Evaluation Manager (JEM) technology
to enhance the speed and efficiency of the job
evaluation process.

Human Resource Management Services has
adopted the Hay Guide Chart Job Profile
method of job evaluation. Job evaluation is now
completed by a committee of HRMS and agency
human resources staff to appropriately value job
classes. There is ongoing work by HRMS to
address classification issues identified during
the job evaluation process.

The new grade structure will be implemented
July 1, 2012.

A custom salary survey completed by Hay
Group includes comparisons to North Dakota
employers, Hay Group database of North
Dakota employers, Central States' salary survey
of regional states, Job Service North Dakota
data, and the North Dakota Hospital Association
survey for a total of 162 benchmark positions.

New salary structure options and cost
implications were developed and presented for
consideration to the State Employee
Compensation System Oversight Committee in
April 2011. The Legislative Assembly chose to
not appropriate funds for implementation.

The new salary structure will be implemented
July 1, 2012.

The Legislative Management's interim
Employee Benefits Programs Committee
reviews fringe benefits as appropriate.

As part of the initial classified compensation
system study, Hay Group reviewed benefits and
performed analysis to determine total pay
competitiveness.

45

5.| Expand recruitment
and retention tools

Hay Group determined given the degree of
volatility in the employment in North Dakota,
current statute, policies, and practices permit
agencies to address recruitment and retention
bonuses sufficiently. To the extent to which pay
ranges are set at the market average, the need
for recruitment and retention bonuses may be

reduced.
6.| Develop a The compensation philosophy statement
consistent provides for setting salary ranges at a
long-term salary competitive level in the relevant labor market
increase and pay movement to be primarily based on
administration performance. A pay/performance matrix will be
policy the basis for pay changes suggested by HRMS.

To ensure employees may move through pay
ranges based on their performance, funding
should be at a level greater than the amount by
which salary ranges change.

Hay Group suggests as part of the budgeting
process, agencies review employee
demographic data to project costs for accrued
employee annual and sick leave. Hay Group
defined a genuine vacancy as the period
between one employee leaving a position and
another employee filling that position and
suggested agencies should have the flexibility to
utilize related salary dollars. In the case of
longer-term vacancies, Hay Group suggested
the vacancies be monitored on a case-by-case
basis within the budgeting process.

7.| Analyze the effect
of appropriating
funds for accrued
annual and sick
leave and defining
"vacant" positions
to reduce long-term
vacant positions
included in the
budget process

The Budget Section learned implementation of the
compensation initiatives in House Bill No. 1031
established new grade and salary range structures as
recommended by the 2009-10 interim Government
Services Committee as a result of its study of the
classified employee compensation system. The Office
of Management and Budget reported new pay grades
replaced numeric grades 1 through 20 with alpha
grades A through V. The Office of Management and
Budget reported salary ranges are based on a broader
market sample with a significant focus on North Dakota
jobs in a variety of private and public employers of all
industry types.

The Budget Section learned the Legislative Assembly
in 2011 directed OMB in Section 9 of Senate Bill
No. 2015 to set the external competitiveness target for
classified state employee compensation based on
funding provided for the 2011-13 biennium for state
employee compensation. The Office of Management
and Budget reported it implemented the new grade
structure and new market-related salary ranges on
July 1, 2012. The Office of Management and Budget
established the salary range market policy point at
100 percent of market. Previously, the market policy
point was 95 percent of market. The new salary ranges
include minimums at 75 percent of the market policy
point and maximums at 125 percent of the market policy
point. The Office of Management and Budget reported
employee movement through ranges is to be
accomplished through a combination of factors, including
achievement of performance objectives or results,
competency determinations, recognition of changes in
job content, and acquisition and application of advanced
skills or knowledge as provided in the compensation
philosophy statement implemented in House Bill
No.1031. The Office of Management and Budget




reported by delaying implementation until July 2012,
HRMS had adequate time to educate agencies on the
related changes, and most agencies reported having
funding available for the second year of the biennium to
increase the salaries of employees that were below the
new market minimums for their respective range.

Capital Improvements
Preliminary Planning Revolving Fund

The Budget Section received a request from OMB to
use funds from the capital improvements preliminary
planning revolving fund for prepayment of consulting and
planning fees for proposed capital improvements
projects pursuant to Section 54-27-22. The Budget
Section learned the funds are available for studies,
planning, architectural programming, schematic designs,
and cost estimates relating to proposed new capital
improvements and major remodeling of existing facilities.
The Office of Management and Budget reported
agencies, institutions, and departments interested in
obtaining planning funds must submit a written request
to OMB. The Office of Management and Budget
evaluates the request and forwards it to the Budget
Section with a recommendation. The Budget Section
learned funds will be repaid to the capital improvements
preliminary planning revolving fund when the project is
approved and funds are appropriated for the project.
Funds are not repaid for projects that are considered but
not approved.

The Office of Management and Budget requested
$108,000 from the capital improvements preliminary
planning revolving fund for Bismarck State College
projects relating to its library and Center for Creativity
and Communications. Pursuant to Section 54-27-22, the
Budget Section approved the OMB request to use
$108,000 from the capital improvements preliminary
planning revolving fund for prepayment of consulting and
planning fees for proposed capital improvements
projects of Bismarck State College.

2013-15 Biennium Budget Form Changes

Pursuant to Section 54-44.1-07, OMB reported
proposed changes to the 2011-13 biennium budget
forms and data. The Office of Management and Budget
proposed and the Budget Section approved the following
changes to the budget data for the 2013 legislative
session pursuant to Section 54-44.1-07:

e Eliminate telecommute analysis data for new FTE

positions.

e Eliminate printed detailed budget data - The
information will be accessible online and printed
copies made available upon request.

The Office of Management and Budget reported
fewer than 10 state employees telecommute and
telecommuting is not feasible for most positions, the
analysis has been completed for at least three
bienniums, and data has had only limited use. The
Office of Management and Budget reported detailed
budget data is included in an Internet-based report
accessible on its website, and eliminating the printed
detailed budget data would save an estimated $5,000 in
printing and binder costs.

46

Status of the Risk Management

Workers' Compensation Program
The Budget Section received a report from OMB
regarding the status of the risk management workers'
compensation  program  pursuant to  Section
65-04-03.1(5). The Legislative Assembly in 2001 House
Bill No. 1015 established a single workers'
compensation account for all state entities. The Risk
Management Division of OMB administers the program.
The Office of Management and Budget reported for
coverage periods beginning July 1, 2001, the Risk
Management Division entered deductible contracts with
Workforce Safety and Insurance for 143 consolidated
accounts. The deductible amount selected was
$100,000 per claim. Results for the nine coverage years
from July 1, 2001, through June 30, 2012, are as follows:

Nonconsolidated guaranteed cost
program premium and assessments

$54,193,451

Risk Management Division deductible $19,972,465
premium paid to Workforce Safety and

Insurance

Risk Management Division paid losses
through June 30, 2011

Risk Management Division pending losses
(reserves)

17,414,312

2,364,414

Risk Management Division combined $39,751,191

deductible premium and losses

$14,442,260

Estimated savings for a 10-year period

The Budget Section learned the Risk Management
Division has implemented programs to reduce premium
rates to agencies with effective risk management
strategies.

American Recovery and
Reinvestment Act of 2009
The Office of Management and Budget provided
information to the Budget Section regarding the
American Recovery and Reinvestment Act (ARRA),
including an update on the number of jobs resulting from
federal stimulus funding. The Budget Section learned
$520 million was awarded to the state of North Dakota
through June 2011 to be distributed through state
agencies, primarily the Department of Public Instruction,
the Department of Human Services, and the Department
of Transportation. The Office of Management and
Budget reported in the quarter ended June 30, 2011,
724.99 North Dakota jobs were paid with ARRA funding
as follows:

ARRA-Related Jobs April 1, 2011, to June 30, 2011

Sector Job Count
Public school districts 425.14
Nonprofit organizations 127.24
Private sector 126.17
State agencies 38.24
Local governments 8.2

Federal Grant Applications
The Office of Management and Budget reported
guarterly to the Budget Section regarding state agencies
applying for federal grants estimated to be $25,000 or
more pursuant to Section 54-27-27. Section 54-27-27




requires OMB to present at each meeting of the Budget
Section reports received from state agencies, other than
entities under the control of the State Board of Higher
Education, that have applied for federal grants estimated
to be $25,000 or more. This reporting requirement
became effective July 1, 2011. The Office of
Management and Budget reported the following
agencies applied for federal grants estimated to be
$25,000 or more:

Time Period Title
Agency of Grant Amount of Grant
September 2012
Department of 2012/2013 $12,000,000 | Teacher Incentive
Public Instruction through Fund 2012
2016/2017 Competition
Housing Finance 7/1/2012 $2,000,000 | Section B11
Authority through Supportive Housing
6/30/2013 for Persons With
Disabilities Project
Rental Assistance
Demonstration
Program
Department of 1 year to $51,241 | Special Nutrition
Agriculture 2 years Programs Farm to
School Grant
Program
June 2012
Department of September $244,742 (2012 team nutrition
Public Instruction | 2012 through training grant
September
2014
Department of To be $1,000,000 [ Revolving loan
Commerce determined fund - Energy
efficiency local
government and
public school
buildings
Job Service North July 2012 $10,154,392 | United States
Dakota through Department of
June 2014 Labor -
Demonstration
grant
Department of N/A $51,241 | Special Nutrition
Agriculture Programs Farm to
School Grant
Program
March 2012
Department of August 2012 $156,000 [ AmeriCorps
Veterans' Affairs through
July 2013
Department of July 2012 $3,965,274 | Statewide
Public Instruction through longitudinal data
June 2015 system
Department of February 2012 $165,400 | Fair Housing
Labor through Outreach and
September Education
2012 Partnership
Department of January 2012 | $10,000,000 | Transit Investments
Transportation through for Greenhouse
December Gas and Energy
2012 Reduction
(TIGGER 1)
December 2011
Attorney General's| August 2011 $500,000 [ Child Sexual
office through July Predator Program -
2013 United States
Department of
Justice

47

Time Period Title
Agency of Grant Amount of Grant
September 2011
Information January 2012 $1,800,000 | Investing in
Technology through Innovation
Department December Fund (i3) -
2016 Department of
Education
Council on the March 2012 $200,000 [ Community
Arts through challenge grant -
February 2015 Department of
Housing and Urban
Development
(HUD)
Department of September $50,000 | Safety Data
Transportation 2011 through Improvement
August 2011 Program (SaDIP) -
Federal Motor
Carrier Safety
Administration
(FMCSA)
Department of August 2011 | $14,652,842|TIGGER IlI
Transportation through
September
2013

State Board of Higher Education
Variance Reports

The Office of Management and Budget reported to
the Budget Section quarterly regarding monthly project
variance reports from the State Board of Higher
Education pursuant to Section 15-10-47.  Section
15-10-47 requires whenever any new construction,
renovation, or repair, valued at more than $250,000 is
underway on the campus of an institution of higher
education under the control of the State Board of Higher
Education, the State Board of Higher Education must
provide OMB with monthly project variance reports.
Monthly project variance reports must include:

e Name or description of the project.

e Expenditures authorized by the
Assembly.

o Amount of the original contract.

¢ Amount of any change orders and description.

e Amount of any potential or anticipated change
orders.

e Sum of the original contract, change orders, and
potential or anticipated change orders and the
amount by which that sum varies from the
expenditures authorized by the Legislative
Assembly.

e Total expenditures to date.

e Scheduled date of completion as noted in the
original contract and the Ilatest available
scheduled date of completion.

e List of each public and nonpublic entity that has a
contractually reflected financial obligation with
respect to the project.

The Budget Section learned the State Architect
reviews change orders and project progress monthly as
reports are received.

In September 2012 OMB reported project variance
reports for University System projects through June 30,
2012, as follows:

Legislative




Current Contract
Number of Adjusted Contract (Over)/Under
Projects Authorization Amounts Authorization
Projects Specifically Authorized by the Legislative Assembly
Bismarck State College 4 $18,361,138 $6,489,915 $11,871,223
Lake Region State College 1 $7,490,965 $2,609,920 $4,881,045
Williston State College 5 $28,033,267 $19,330,160 $8,703,107
University of North Dakota 23 $107,241,724 $27,110,546 $80,131,178
North Dakota State University 9 $116,986,050 $51,324,564 $65,661,486
North Dakota Agricultural Experiment Station 4 $23,114,191 $22,546,902 $567,289
North Dakota State College of Science 4 $21,000,000 $17,700,265 $3,299,735
Dickinson State University 1 $16,000,000 $14,579,440 $1,420,560
Mayville State University 3 $9,908,325 $8,152,902 $1,755,423
Minot State University 8 $28,670,000 $21,403,112 $7,266,888
Valley City State University 5 $14,995,000 $13,332,753 $1,662,247
Dakota College at Bottineau 3 $2,200,000 $796,932 $1,403,068
Projects Approved by the State Board of Higher Education

University of North Dakota 6 $7,066,000 $1,411,374 $5,654,626
North Dakota State University 14 $22,418,000 $16,364,677 $6,053,323
North Dakota State College of Science 4 $3,075,000 $1,907,337 $1,167,663
Dickinson State University 1 $1,100,000 $722,155 $377,845
Minot State University 4 $6,310,000 $1,549,900 $4,760,100
Valley City State University 1 $425,000 $416,400 $8,600

HIGHER EDUCATION indirect funds ($20,000) for the project

Capital Projects
During the 2011-12 interim, the Budget Section and
acted on the following University System capital project
requests:

Bismarck State College

e Student Union - Pursuant to Section 48-01.2-25,
the Budget Section approved an increase in the
project authorization by $1.5 million, from
$7.5 million to $9 million, consisting of $1.4 million
from auxiliary reserves and $100,000 from bond
proceeds (June 2012).

Lake Region State College

e Wind turbine - Pursuant to Section 48-01.2-25,
the Budget Section approved a change in scope
and an increase in cost of the wind turbine project
to change the location of the turbine and to
increase the project authorization by $1,049,216
from $6,132,000 to $7,181,216 to be paid from an
energy performance contract (June 2012).

Mayville State University

e Agassiz Hall - Pursuant to Section 48-01.2-25,
the Budget Section approved an increase in the
project authorization by $76,500 from a
Department of Commerce ARRA energy award
from a total of $3,668,500 to $3,745,000
(September 2011).

e Agassiz Hall - Pursuant to Section 15-10-12.1,
the Budget Section approved utilizing Agassiz
Hall local funds of $64,300 rather than revenue
bond proceeds for a portion of the costs of the
project under Section 15-10-12.3 (September
2011).

e Science-library complex - Pursuant to Section
48-01.2-25, the Budget Section approved an
increase in the project authorization by $95,000
from $5,138,328 to $5,233,328 for additional
project improvements that are either complete or
partially complete and under Section 15-10-12.3
to use institutional collection reserves ($50,000),
library local funds ($25,000), and science grant
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improvements (December 2011).

Jerome Berg football field and Scott Berry
baseball field - Pursuant to Section 15-10-12.1,
the Budget Section did not approve project
authorization of $1,056,000 from private
fundraising proceeds ($652,000) and private grant
sponsorship funds ($404,000) for installation of
artificial turf at Jerome Berg football field and
Scott Berry baseball field (December 2011).
Agassiz Hall - Pursuant to Section 48-01.2-25,
the Budget Section approved an increase in the
Agassiz Hall renovation project authorization by
$30,000 from $3,745,000 to $3,775,000 for
closeout costs and general contractor items to be
paid from campus housing reserves
(March 2012).

Minot State University

Geothermal conversion - Pursuant to Section
48-01.2-25, the Budget Section approved a
change in project scope of the geothermal
conversion project to include a more limited area
and to complete additional areas as funding is
available (September 2011).

Swain Hall - Pursuant to Section 15-10-12.1, the
Budget Section approved the use of interest
earnings, indirect cost recoveries, and continuing
education net revenue to provide $703,365 of the
$703,615 local match requirement for the Swain
Hall construction project (September 2011).

North Dakota State University

Batcheller Building - Pursuant to Section
15-10-12.1, the Budget Section approved project
authorization of $1.75 million from the Center for
Biopharmaceutical Research and Production
centers of excellence program required cash
match for the Batcheller Building first floor
construction project in the Research and
Technology Park (December 2011).

Minard Hall - The Budget Section approved an
increase in the project authorization by



$4,874,300 from $18,000,000 to $22,874,300
under Section 48-01.2-25 and to authorize under
Section 15-10-12.3 the additional funding from
insurance proceeds, legal settlements, and other
available funds (December 2011).

e Gate City Bank Auditorium - Pursuant to
Section 15-10-12.1, the Budget Section approved
the Gate City Bank Auditorium project in the
amount of $450,000 to be paid from a private
donation ($410,000) and extraordinary repairs
funding ($40,000) (June 2012).

North Dakota State College of Science

e Football complex - Pursuant to Section
15-10-12.3, the Budget Section did not approve
utilization of $910,000 from auxiliary service
income and $40,000 from a vendor contribution
rather than private funds for a portion of the costs
of the football complex renovation project
(December 2011).

e Bisek Hall - Pursuant to Section 48-01.2-25, the
Budget Section approved an increase in the size
of the Bisek Hall project from 54,900 gross square
feet to approximately 65,600 gross square feet
(March 2012).

e Football complex - Pursuant to Section
15-10-12.3, the Budget Section did not approve
utilization of $910,000 from auxiliary service
income and $40,000 from a vendor contribution
rather than private funds for a portion of the costs
of the footbhall complex renovation project
(March 2012).

University of North Dakota

e Alumni Center - Pursuant to Section 15-10-12.1,
the  Budget Section approved project
authorization of the Alumni Center construction
project on the UND campus. Funding of
$2 million is from a direct gift of funds to the
UND Alumni Foundation (June 2011).

e Education building - Pursuant to Section
48-01.2-25, the Budget Section approved an
increase in the education building addition and
renovation project authorization by $10,000 of
donations, from $11.2 million to $11.21 million, for
close-out and  warranty  support  work
(December 2011).

e Joint information technology building -
Pursuant to Section 48-01.2-25, the Budget
Section approved a change in scope of the joint
UND and University System information
technology office building project to include
renovation of an existing facility and construction
of a new facility rather than only construction of a
new facility (March 2012).

Williston State College

e Residence Hall - Pursuant to Section 48-01.2-25,
the Budget Section approved an increase in the
project authorization by  $100,000, from
$9,875,000 to $9,975,000. The additional funding
is from a donation (June 2011).

e Workforce Training Center - Pursuant to Section
48-01.2-25, the Budget Section approved an
increase in the project authorization of the
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Workforce Training Center project by $1,685,000,
from $2,225,000 to $3,910,000. Previously
authorized funding for the project consists of
$500,000 from the general fund and $1,725,000
from a Bank of North Dakota loan to be repaid
from workforce training revenues. Additional
funds being requested include $10,000 from
donations and a minimum of $1,675,000 from
private  or  workforce training revenues
(June 2011).

e Campus branding - Pursuant to Section
48-01.2-25, the Budget Section approved an
increase in the project authorization for Phases |
and Il of the campus branding project by
$1.5 million, from $1.5 milion to $3 million.
Previously authorized funding for the project
consists of $1 million from the general fund and
$500,000 from private funds. Additional funds
being requested include an additional $1.5 million
of private foundation funds (June 2011).

e Campus branding - Pursuant to Section
48-01.2-25, the Budget Section approved a
reduction in the scope of the campus branding
project authorization from Phases | and Il at a cost
of $3 million to Phase | at a cost of $1.8 million
(December 2011).

o Workforce Training Center - The Budget Section
approved a change in project scope under
Section 48-01.2-25 for Phase Il of the project to
add classroom and associated office space to the
Petroleum Safety and Technology Center rather
than two high bays and an increase in the project
authorization under Section 15-10-12.1 by
$2,828,267 from $3,910,000 to $6,738,267 to be
paid from private gift and grant funds and a
change in scope under Section 48-01.2-25 for
Phase Il to include a new building with 36,400
square feet rather than 15,600 square feet for
classrooms, offices, a conference room, and a
reception area for the TrainND Division
(June 2012).

University of North Dakota -
Joint Information Technology Project

The University of North Dakota provided periodic
reports to the Budget Section regarding funding
expended for the University System and UND joint
information technology building project pursuant to
Section 7 of House Bill No.1003. The University of
North Dakota reported in September 2012 that the total
estimated project cost is $16.8 million, a decrease from
the original appropriation of $25.5 million which
consisted of $12.5 million from the general fund, up to
$5 million from one-time efficiency savings, and a federal
grant of $8 million. The Budget Section learned the
federal grant of $8 million was not available for the
project, and in March 2012 the Budget Section received
and approved a request for a change in project scope to
include renovation of an existing facility for the data
center and construction of a new office facility rather
than only construction of a new facility. The University of
North Dakota reported the revised project plan costs less



than the original plan and provides for a Tier lll rather
than a Tier Il information technology facility which meets
the secure data center requirements for administrative,
academic, and research standards. The Budget Section
learned as of September 2012, the project is in progress
and is anticipated to be completed by July 31, 2013.

North Dakota State University - Minard Hall

North Dakota State University provided periodic
reports to the Budget Section regarding the status of the
Minard Hall project pursuant to Section 8 of House Bill
No. 1003. North Dakota State University reported the
Minard Hall project is anticipated to be completed by
spring 2013, and project costs are within the budget of
$22.87 million. In December 2011 the Budget Section
approved an increase in project authorization by
$4,874,300 from $18,000,000 to $22,874,300, with the
additional funding to be from insurance proceeds, legal
settlements, and other available funds. The Budget
Section learned $4.87 million of project costs relate to
the building collapse and $18 million for Phases |, II, and
Il of the project. North Dakota State University reported
project expenditures as of August 31, 2012, totaling
$15,895,430.

The Budget Section received information from the
Anderson, Bottrell, Sanden & Thompson Law Firm,
Fargo, regarding legal action NDSU has pursued to
recover damages, expenses, and costs resulting from
the collapse of Minard Hall. The Budget Section learned
two civil lawsuits have commenced--both venued in the
district court in Fargo. In the first litigation, NDSU
brought suit against the state fire and tornado fund
requesting a judgment that the fund's insurance policy
cover damages sustained as a result of the collapse. In
the second litigation, the state, through NDSU and the
State Board of Higher Education, filed suit against JLG
(architectural firm), Heyer Engineering (structural
engineering firm), and NTI (geotechnical engineering
firm) to recover damages sustained as a result of the
collapse of Minard Hall and as a result of the redesign of
the north addition to Minard Hall. The Anderson,
Bottrell, Sanden & Thompson Law Firm reported in
September 2012 both lawsuits are in written discovery
phase estimated to be completed within two months.
Depositions will begin thereafter. The Budget Section
learned the Anderson, Bottrell, Sanden & Thompson
Law Firm does not expect any trial to occur for at least
one year.

LEGACY AND BUDGET STABILIZATION

FUND ADVISORY BOARD

The Budget Section received reports from the Legacy
and Budget Stabilization Fund Advisory Board regarding
the development of investment policies for the legacy
fund and budget stabilization fund pursuant to Section
21-10-11 created by the Legislative Assembly in 2011.
Section 21-10-11 requires the advisory board to provide
at least semiannual reports to the Budget Section
regarding asset allocation and investment policies
developed for the legacy fund and budget stabilization
fund as well as recommendations presented to the State
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Investment Board regarding investment of funds in the
legacy fund and budget stabilization fund. In September
2012 the advisory board reported it continues to
evaluate the budget stabilization fund investment policy
statement, and the board had approved an investment
policy statement for the legacy fund in December 2011.

The advisory board reported that the investment policy
statement of the legacy fund was developed to focus on the
goal provided for in Senate Bill No. 2302 as approved by
the Legislative Assembly--to preserve principal while
maximizing total return. The Budget Section learned the
investment policy statement asset class mix provides that
100 percent of legacy fund assets be held in bonds or fixed
income, and the advisory board anticipates considering
plans for including stocks and equities as a part of the
asset class mix in the future.

The Budget Section learned in August 2012 the
advisory board recommended the State Investment
Board arrange to contract with an investment consultant
to conduct a study on the appropriate asset class mix for
the legacy fund. At the end of August 2012, the legacy
fund had a balance in excess of $492 million. The
advisory board reported a joint meeting with the State
Investment Board was planned in late September 2012
to hear presentations by investment consultant
candidates of proposals to conduct a study on the
appropriate asset class mix for the legacy fund. The
Budget Section learned the Attorney General had issued
an opinion letter that states investment consultant costs
are associated with the management of the legacy fund
and are an appropriate expense to be paid from the
fund.

ADJUTANT GENERAL
2011 Emergency Snow Removal Grants

The Budget Section received a report from the
Adjutant General regarding emergency snow removal
grants distributed to counties, townships, and cities
pursuant to Section 2 of Senate Bill No. 2369. Section 2
of Senate Bill No. 2369 provided a county, township, or
city may apply to the Department of Emergency Services
for an emergency snow removal grant for reimbursement
of up to 60 percent of the costs incurred by the county,
township, or city for the period January 2011 through
March 2011 that exceed 200 percent of the average
costs incurred for these months in 2004 through 2008.

The Adjutant General reported $9 million in
emergency snow removal grants were distributed from
the state disaster relief fund pursuant to Section 2 of
Senate Bill No. 2369 prior to June 30, 2011. The
Adjutant General reported 162 emergency snow removal
grant applications totaling $9.6 million were received, of
which  $9 million was distributed to applicants in
46 counties. The Adjutant General provided a report
listing award applicants to the Budget Section in
September 2011 pursuant to Section 2 of Senate Bill
No. 2369.

2009 Flood Disaster-Related Expenditures

The Budget Section received a report from the
Adjutant General regarding 2009 flood disaster-related
expenditures, transfers, reimbursements, and general



fund deposits through June 2011 pursuant to Section 5 of
Senate Bill No. 2444. The Budget Section learned the
$12.5 million provided from the general fund in Senate
Bill No. 2444 was utilized for public assistance grants
($6.8 million), National Guard disaster response costs
($5 million), and other assistance grants ($700,000).
The Adjutant General reported of the $5 million National
Guard disaster response costs, Federal Emergency
Management Agency (FEMA) reimbursements totaled
$3 million, which was deposited in the general fund
before June 30, 2011, pursuant to provisions of Senate
Bill No. 2444. The Adjutant General reported 2009 flood
disaster relief grants that provide 50 percent of the local
share totaled $3.97 million. The Budget Section
received a report identifying the estimated state share by
grant applicant pursuant to 2009 Senate Bill No. 2012.

The Budget Section learned 2009 flood
disaster-related costs were in excess of the FEMA
threshold of $78.3 million, and therefore the federal match
increased from 75 to 90 percent for most flood response
and recovery costs. The Adjutant General reported
through September 2012 estimated 2009 flood costs
totaled $184 million and actual expenditures totaled
$147.7 million.

2011 Flood Disaster-Related Expenditures

The Budget Section received periodic reports from the
Adjutant General regarding 2011 flood disaster-related
expenditures. The Budget Section learned 2011 flood
disaster-related costs were eligible for 90 percent federal
matching funds for most flood response and recovery
costs. The Budget Section learned 2011 flood disaster
obligated costs relating to public response, recovery, and
mitigation totaled $611.9 million as of August 2012. The
Budget Section learned 2011 flood expenditures may not
be finalized until future bienniums. The Adjutant General
provided the following report on 2011 flood disaster
obligated costs:

State
indirect

Public
assistance

Individual
assistance

Hazard
mitigation

Total

Obligations
as of
August 2012
(Amounts
Shown in
Millions)

Expenditures
as of
August 2012
(Amounts
Shown in
Millions)

State Share Description

$24.0

271.6

241.3

75.0

$24.0

2445

213.7

$611.9

$482.2

Mission assignments require
7 percent state match and
3 percent local share.

10 percent match - State will
provide 7 percent (4 percent
state share plus 3 percent
for one-half of the 6 percent
local share pursuant to
provisions of SB 2369).

The other needs assistance
category of individual
assistance requires a
25 percent  match.  The
transitional housing
assistance match is
estimated at $2 million.

25 percent match - State will
provide 175 percent
(10 percent state share plus
7.5 percent for one-half of
the 15 percent local share
pursuant to provisions of
SB 2369).

money

associated with state disasters.

State Disaster Relief Fund
The Budget Section received reports on the use of

in the state disaster relief fund for

costs
The Budget Section

learned the Legislative Assembly in 2011 authorized the
Adjutant General to use funding from the state disaster
relief fund for costs associated with state disasters and
flood mitigation efforts for the 2011-13 biennium, subject
to Emergency Commission and Budget Section approval
pursuant to Section 4 of Senate Bill No. 2369, as follows:

2011 regular session
Disaster response coordination contract (Section 4 of SB 2016)

Spending authority for expenses related to the 2009 flood disaster and other unclosed state disasters (Section 1 of

SB 2016)

State share of funding for presidential-declared disasters pursuant to Section 37-17.1-27 (Section 5 of SB 2016)

Emergency snow removal grants (Section 2 of SB 2369)
Disaster relief (Section 4 of SB 2369)
2011 special session

State share of funding for presidential-declared disasters pursuant to Section 37-17.1-27 (Section 15 of SB 2371)
Contingent appropriation for any disaster in 2012 (Section 16 of SB 2371)

Appropriations (Section 9 of SB 2371) for:

o Additional rebuilders loan program funding to the Bank of North Dakota
e Funding to political subdivisions for flood-impacted housing rehabilitation

Total

State Disaster Relief
Fund®

$400,000
7,842,304

3,500,000
9,000,000
22,000,000

29,500,000
5,000,000
10,000,000

$87,242,304

In Section 4 of Senate Bill No. 2369, the Legislative Assembly provided that expenditure of money in the state disaster relief fund is subject to

Emergency Commission and Budget Section approval.

Pursuant to Section 4 of Senate Bill No. 2369, the
Budget Section approved requests from the Adjutant
General relating to the use of funding in the state disaster
relief fund totaling $57.1 million. In September 2012 the
Adjutant General provided information to the Budget
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Section on actual expenditures through July 2012 and
projected biennial expenditures for the 2011-13 biennium
compared to expenditures approved by the Emergency
Commission and Budget Section:




Actual Emergency
Expenditures Projected Commission and
Through Biennial Budget Section
Disaster July 2012 Expenditures Approvals Pursuant to 2011 Senate Bills
State match for disasters prior to 2009 $784,025 $859,851 $1,091,013 | Section 1 of SB 2016
2009 flood 1,541,844 6,711,199" 4,820,828 | Section 1 of SB 2016
January 2010 winter storm 12 507,540 565,527 | Section 15 of SB 2371
2010 flood 39,164 2,263,526" 1,885,457 | Section 15 of SB 2371
April 2010 ice storm 1,185,531 1,142,381 | Section 15 of SB 2371
2011 flood 5,820,553 16,425,105 29,205,205 | Section 5 of SB 2016 ($3.5 million)
Section 4 of SB 2369 ($14 million)
Section 15 of SB 2371 ($11,705,205)
Disaster response coordination 126,000 400,000 400,000 | Section 4 of SB 2016
Flood mitigation in incorporated cities 679,560 3,200,000 3,200,000 | Section 4 of SB 2369
Road grade raising projects 7,240 4,800,000 4,800,000 | Section 4 of SB 2369
Flood-impacted housing rehabilitation 2,268,650 10,000,000 10,000,000 | Section 9 of SB 2371
Contingent 2012 disaster exceeding $50 million 5,000,000 Section 16 of SB 2371
Total $11,267,048 $51,352,752 $57,110,411

Y1 actual expenditures for a disaster exceed the amount approved for the 2011-13 biennium by the Emergency Commission and Budget Section, the
Adjutant General will need approval from the Emergency Commission and Budget Section for additional expenditures under Section 37-17.1-27.

STATE TREASURER
Outstanding Warrants and Checks

The Budget Section received a report from the State
Treasurer regarding warrants and checks outstanding for
more than 90 days and less than three years pursuant to
Section 54-11-01 created by the Legislative Assembly in
2011. Section 54-11-01 provides the State Treasurer
report to the Budget Section, within 90 days of the
beginning of each fiscal year, all warrants and checks
outstanding for more than 90 days and less than three
years. The State Treasurer provided reports to the
Budget  Section in September 2011 and
September 2012. The Budget Section learned items
reported may be the result of money which has not been
received by the proper recipient or checks that have not
been cashed. Annually, checks more than three years
old are transferred to the Department of Trust Lands as
unclaimed property.

The State Treasurer reported in September 2011 a
total of $3.1 million in outstanding checks existed for
fiscal years 2009, 2010, and 2011. The State Treasurer
provided a listing of 2,275 outstanding checks which
were sent to the Unclaimed Property Division of the
Department of Trust Lands in October 2011 totaling
$434,749.

The State Treasurer reported in September 2012 a
total of $3.9 million in outstanding checks existed for
fiscal years 2010, 2011, and 2012. The State Treasurer
provided a listing of 2,681 outstanding checks which
were sent to the Unclaimed Property Division of the
Department of Trust Lands in October 2012 totaling
$260,636.

STATE BOARD OF
AGRICULTURAL RESEARCH AND

EDUCATION STATUS REPORT
The State Board of Agricultural Research and
Education provided information to the Budget Section
regarding the status of board activities pursuant to
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Section 4-05.1-19(10). The board reported receiving
information from commodity groups, producers, and
researchers which was summarized into soil health, crop
quality, improved livestock production, and organic and
sustainable agriculture areas and prioritized as research
initiatives. The Budget Section learned a consideration
in establishing priorities is the high cost of living in
energy-impacted areas of the state and the effect this
has on contracting and retaining talent for workers in
these areas.

INFORMATION TECHNOLOGY
DEPARTMENT
Annual Reports

Pursuant to Section 54-59-19, the Budget Section
received the Information Technology Department's
2010-11 and 2011-12 annual reports. In fiscal year
2012, the department reported--based on customer
surveys--the department's services met business needs
92.2 percent of the time compared to 91.1 percent in
fiscal year 2011, the department is a trusted business
partner 92.3 percent of the time compared to
94.4 percent in fiscal year 2011 and is the preferred
information technology provider 83.9 percent of the time
compared to 86.8 percent in fiscal year 2011. The
department responded to 67,598 incidents during fiscal
year 2012 and completed 40,949 service requests, of
which 99.9 percent were rated as providing overall
satisfaction. The department reported billings for fiscal
year 2012 of $52.9 million, $2.2 million more than fiscal
year 2011. The majority of revenue is generated from
computer hosting (29 percent), software development
(24 percent), and direct billing (24 percent) service fees.
The department reported the majority of its service rates
are competitive with surrounding states. The
department reported a turnover rate of 6.9 percent in
fiscal year 2012, which is higher than its target rate of
less than 6 percent.




DEPARTMENT OF HUMAN SERVICES
Transfers in Excess of $50,000

The Budget Section received a report from the
Department of Human Services regarding transfers in
excess of $50,000 pursuant to Section 3 of 2011 Senate
Bill No. 2012. The Budget Section learned through
August 2012 the department had the following transfers
between line items and between subdivisions of Senate
Bill No. 2012 in excess of $50,000:

The department reported negotiations with Xerox
State Healthcare were finalized in May 2012 resulting in
a reduction to the project cost by $1 million because of a
seven-month project delay. The Budget Section learned
the original estimated completion date for the MMIS

project was July 2009, and the planned completion date
is now estimated for October 2013.

The department reported the following project funding
summaries through August 2012:

Description Budget

Spent Through
August 2012

Remaining

General Total
Transfer Fund Funds Explanation

Staff $2,046,793 [ $5,563,040 | A total of 38.0 FTE positions and

realignments associated costs were transferred
from other divisions into the
Information Technology Services
Division to better match costs to
functions performed.

Estate $269,126( $476,417|One FTE position was

collection transferred from the Northeast to

realignment the Southeast Human Service
Center for a statewide medical
director position for the eight
human service centers.

Federal $37,706| $157,109|One FTE position and associated

reporting costs were transferred into Fiscal

position Administration Division due to

realignment increased federal reporting
demands and requirements
related to the Medicaid program.

Aging $55,166 | Federal funding was transferred

Services from Aging Services to

software Information Technology Services

purchase Division for software to track
required statistical information.

Vocational $24,090| $113,098|Funding was transferred between

rehabilitation the Northwest and North Central

funding Human Service Centers to align

transfer funding with needed resources.

General fund
Federal funds
Other funds

$7,533,297
72,191,913
2,193,526

$3,466,386
41,556,709
2,193,526

$4,066,911
30,635,204
0

Total $81,918,736

$47,216,621

$34,702,115

Project Component

Budget

Costs
Through
August 2012

Status of Medicaid Management
Information System

The Budget Section received periodic reports from
the Department of Human Services and Xerox State
Healthcare, formerly Affiliated Computer Services,
regarding the status of the Medicaid management
information system (MMIS) computer project. The
department reported an additional nine-month schedule
delay is attributable to the inclusion of International
Classification of Diseases, Tenth Revision (ICD-10)
functionality into the North Dakota Health Enterprise
which is federally mandated to be operational by
October 2013. The Budget Section learned this
functionality was not included in the original scope of the
contract and will cost $8,425,282. The department
reported the inclusion of the ICD-10 functionality also
affects the budget for other third-party vendors
($678,211), the Information Technology Department
($1,729,559), and the Department of Human Services
contract staff ($63,747). The department reported the
project's executive steering committee has approved the
increase to the project scope, and the department has
sufficient funding within its current operating budget for
the cost increase.
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MMIS
Provider management
Member management
Claims processing and payment
o Prior authorization
o Utilization review
e Third-party liability
o Recoupment
o Estate recovery
e Drug rebate
Program management
e Benefit administration and care
management
e Program integrity
eFinancial and program analysis
and reporting
Data warehouse system
Longitudinal financial analysis
reporting
Clinical outcome and disease
management analysis
Ad hoc reporting
Independent verification and validation
services
Overall quality assurance monitoring
e System requirements and analysis
e Code development
¢ Data conversion

e System testing

Verifying the use of appropriate
development methodologies and
processes

Validating the completeness and
accuracy in all project reporting and
deliverables

Information Technology Department
services

Project management services
Software development
Systems administration

Other
Subject matter experts
Facilities

Total

$53,728,257

5,252,000

6,915,521

11,816,392

4,206,566

$27,045,111

3,175,000

5,492,634

9,821,291

1,682,585

$81,918,736

$47,216,621




STATE DEPARTMENT OF HEALTH
Environmental Protection Agency Litigation and
Other Administrative Proceedings

The State Department of Health presented

information quarterly to the Budget Section on EPA
litigation and other administrative proceedings pursuant
to Section 5 of House Bill No. 1004. The Legislative
Assembly in 2011 provided $1,000,000, $500,000 of
which is from the general fund and $500,000 from a line
of credit at the Bank of North Dakota, for the purpose of
defraying expenses associated with legal action against
the EPA. Through September 2012, the State
Department of Health reported spending $513,000.
Expenditures have been incurred relating to activities
associated with the following legal challenges:

e Sulfur dioxide one-hour standard - Relates to the
state challenging an EPA proposition that requires
states to utilize air quality models to determine
compliance to established standards. On July 20,
2012, the Washington D.C., District Court found
the EPA proposed modeling not ready for
application. The EPA subsequently retracted its
position  requiring modeling to determine
attainment status. The court's finding allows
states to challenge any final EPA action in the
future to impose obligations on states.

e Best available control technology - Relates to the
federal Department of Justice and EPA challenge
of the state's determination that selective
noncatalytic reduction is the most appropriate
control  technology for Minnkota  Power
Cooperative, Inc., to control nitrogen oxide air
emissions. In December 2011 the federal district
court in Bismarck denied the United States'
motions finding that North Dakota's determination
that selective noncatalytic reduction is the best
available control technology for the Milton R.
Young Station.

e Regional haze state implementation plan -
Relates to the EPA challenge of the state's
proposed implementation plan to comply with
requirements of the regional haze rule. On
March 2, 2012, the EPA provided a final decision
approving the majority of the state's plan,
including approval of the state's selective
noncatalytic reduction nitrogen oxide control
technology to be installed on the Minnkota and
Leland Olds power generation facilites. The
EPA's final decision did not agree with the state's
visibility modeling methodology and would require
installation of appropriate combustion controls at
the Antelope Valley Station and selective
noncatalytic reduction at the Great River Energy
Coal Creek Station. The State Department of
Health has notified the EPA it is challenging the
federal implementation plan. Legal briefs are due
to the federal court by October 1, 2012.

o Other state challenges to consent agreements which
directly impact North Dakota but were developed
between the EPA and environmental groups.
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TOBACCO PREVENTION AND

CONTROL EXECUTIVE COMMITTEE

The Center for Tobacco Prevention and Control
Policy and the Tobacco Prevention and Control
Executive Committee presented information to the
Budget Section quarterly regarding the implementation
of the comprehensive tobacco prevention and control
plan pursuant to House Bill No. 1025. The 2011-13
biennium appropriation for the Tobacco Prevention and
Control Executive Committee is $12.9 million. The
Budget Section learned through August 2012, the
Tobacco Prevention and Control Executive Committee

spent $6.1 million of its appropriation, including
$5.45 million for grants and professional fees as follows:
Estimated
Spent 2011-13
Through Biennium
August 2012 Total

Tobacco settlement state aid grants to all $585,668 $940,000

local public health units

Local tobacco control policy grants to all 3,288,758 6,791,516

local public health units

Special initiative grants and other grants 634,621 1,528,074

to implement Centers for Disease

Control and Prevention best practices

Professional services contracts and 942,707 1,935,829

information technology contractual fees

Total $5,451,754| $11,195,419

DEPARTMENT OF COMMERCE
Annual Audits of Renaissance
Fund Organizations

The Department of Commerce reported on the
annual audits of renaissance fund organizations
pursuant to Section 40-63-07(9). The department
reported 55 renaissance zone cities, of which 9 have
established renaissance fund organizations. The Budget
Section learned 7 of the 9 renaissance fund
organizations have submitted independent auditor's
reports to the department with no findings, and the
remaining 2 renaissance fund organizations are in the
process of submitting reports.

The department reported the following tax credit
summary to the Budget Section in September 2012:

Total Total Credits Available

Renaissance | Total Credits Credits

Tax Credits | Authorized Claimed Committed | Uncommitted
Category 1 - $439,766 $439,7661
(0-5,000
population)
Category 2 - 682,500 250,0()02 $432,500
(5,001-30,000
population)
Category 3 - 7,377,734  4,835,000%| $1,763,750 778,984
(Over 30,000
population)
Total $8,500,000( $5,524,766|$1,763,750*|  $1,211,484%
Source - Tax
credits
provided by
Legislative
Assembly

1999 $2,500,000| $2,500,000

2003 $2,500,000| $2,067,500 $432,500




Total Total Credits Available
Renaissance | Total Credits Credits
Tax Credits | Authorized Claimed Committed | Uncommitted
2009 $2,500,000 $836,250| $1,663,750
2011 $1,000,000 $121,016| $100,000 $778,984

!Category 1 cities - Casselton ($37,500), Hazen ($15,500), Mayville
($99,050), and Hope ($287,716).

2Category 2 cities - Jamestown ($150,000) and West Fargo ($100,000).
3Category 3 cities - Fargo ($4,835,000).

4Of the $2,975,234 credits available, $563,750 is reserved for Fargo and
$1.2 million for Grand Forks. If not claimed in a timely manner, the
reserved credits can be used by other renaissance fund organization
cities.

Centers of Excellence

Section 15-69-06 (2009 Senate Bill No. 2018) creates
a centers of excellence fund. Money in the fund is
appropriated to the Department of Commerce on a
continuing basis for implementing and administering the
centers of excellence program. Interest earned on
money in the fund is retained in the fund. The
Legislative Assembly in 2011 did not appropriate new
funding to the centers of excellence fund for the 2011-13
biennium.  Estimated expenditures for the 2011-13
biennium relate to centers of excellence funding
awarded in prior bienniums. Pursuant to provisions of
2011 Senate Bill No. 2057, the centers of excellence
fund will be repealed on August 1, 2023.

The Department of Commerce reported during the
2009-11 biennium, three new centers of excellence were
awarded grants totaling $9,717,000 and centers of
excellence enhancement grants were awarded totaling
$10 million as follows:

Centers of Research Excellence

In Section 12 of 2011 Senate Bill No. 2057, the
Legislative Assembly established a centers of research
excellence fund. Money in the fund is appropriated to the
Department of Commerce on a continuing basis for
implementing and administering the centers of research
excellence program. Interest earned on money in the fund
is retained in the fund. The Legislative Assembly in 2011
appropriated $12 million from the general fund for transfer
to the centers of research excellence fund for providing
funding for a limited deployment-cooperative airspace
project grant ($4 million--$2.7 milion to UND and
$1.3 milion to NDSU), centers of research excellence
grants ($5 million--$1 million to UND and $4 million to
NDSU), and base realignment grants for the 2011-13
biennium ($3 million to UND).

In June 2012 the Department of Commerce reported
centers of research excellence awards for the 2011-13
biennium were:

Centers of Research Excellence Awards 2011-13 Biennium

Centers of research excellence awards
North Dakota State University
Center for Life Sciences Research and Applications $1,350,000
Center for Technologically Innovative Processes and 320,000
Products
Subtotal $1,670,000
Limited deployment-cooperative airspace project
grants
University of North Dakota $2,700,000
North Dakota State University 1,300,000
Subtotal $4,000,000
Base realignment grants
University of North Dakota
Global Hawk sensor operator part task trainer $878,204
North Dakota Unmanned Aircraft Systems Airspace 255,440
Initiative (Phase 2)
Airspace Integration Team - Unmanned Aircraft Systems 500,000
National Test Site
University of North Dakota - Center for Innovation
Foundation
Joint Distributed Common Ground System 125,706
Enhanced Use Lease (EUL) - Grand Forks Air Force 486,750
Base
Subtotal $2,246,100
Total $7,916,100

Centers of Excellence Awards 02009-11 Biennium
Centers of excellence awards
North Dakota State University
Center for Advanced Technology Development and $3,900,000
Commercialization
Centers for Sensors, Communications and Control 2,800,000
Center for Biopharmaceutical Research and 3,015,000
Production 2.0
Subtotal $9,715,000
Enhancement grants
University of North Dakota
Center of Excellence for Unmanned Aircraft Systems $2,754,000
Research, Education, and Training
Grand Forks Air Force Base realignment business 200,000
transition
North Dakota Unmanned Aircraft Systems Airspace 100,000
Initiative
Unmanned aircraft systems software and curriculum 600,000
development
Certificate programs for full motion video and 746,000
activity-based intelligence analysis
V2 Aerospace, Inc., technical assistance 370,000
Law enforcement and public safety agency small 230,000
unmanned aircraft systems course
North Dakota State University
Research 1 expansion 4,000,000
Materials and Nanotechnology Center 1,000,000
Subtotal $10,000,000
Total $19,715,000
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Centers of Excellence and Centers of Research
Excellence Audit and Monitoring Reports
The Budget Section received monitoring and annual
audit reports of centers of excellence and centers of
research excellence pursuant to Sections 15-69-05(2)
and 54-65-03. The Department of Commerce reported
because the centers of research excellence program
began in the 2011-13 biennium, reports for this program
will not be available until fiscal year 2013. The Budget
Section learned state statute requires each center of
excellence to undergo financial audits after two fiscal
years of operation and at the conclusion of expending all
award funds, and agreed-upon procedures
engagements are required for years that a center of
excellence does not have a full fiscal audit conducted.
The department provided audits for the fiscal year ended




June 30, 2011. The department reported most findings
were administrative in nature and have been addressed
and corrected or will be addressed and corrected if the
items related to methodologies of the annual functional
performance report.

The Budget Section learned state law requires the
Centers of Excellence Commission to monitor each
centers of excellence award for a period of 6 years to
10 years, monitoring begins after the center has been in
existence for at least three fiscal years. The Department
of Commerce reported the increased Ilevel of
accountability of centers of excellence is accomplished
by functional reviews and site visits conducted annually
by the department. The department reported as of
June 30, 2011, 11 centers had been in existence three
fiscal years. The department reported of the 11 centers,
9 were determined to have accomplished desired
economic benefits while 2 did not receive this
determination--Valley City State University's Enterprise
University and UND Research Foundation's Center of
Excellence in Life Sciences and Advanced
Technologies - Research Enterprise and
Commercialization Technology Accelerator facility.

The department reported the centers of excellence
program has had an estimated total economic impact on
North Dakota's economy of $538.8 million. The
department reported centers of excellence expenditures
of $33 million as of June 30, 2011, and the centers of
excellence program has led to the creation of 973 jobs,
engaged 185 business partners with the centers, and
assisted to start or significantly expand 21 businesses.

Electronic Portfolio System Pilot Program

The Budget Section received periodic reports from the
Department of Commerce on the use of $150,000 of
one-time funding provided for the higher education
electronic portfolio system pilot program pursuant to
Section 54-60-27. The Budget Section learned an eFolio
pilot project committee was organized, including
representation from the North Dakota State College of
Science, Valley City State University, Job Service North
Dakota, the University System, and the Department of
Commerce. The department reported the project
committee selected MyeFolio.com for the pilot program--
a product available from Avenet Web Solutions LLC--to
enable users to create portfolios highlighting their
education and skills and to enable employers and
economic developers to conduct online searches to
determine workforce potential by geographic region,
skill, education, and experience. The Budget Section
learned MyeFolio.com requires further customization to
enable a statewide search function. The department
reported students at Valley City State University, North
Dakota State College of Science, NDSU, the University
of Mary, and nonstudent job seekers utilized the portfolio
system.

Ethanol Plants Receiving Production Incentives

The Budget Section received information from the
Department of Commerce on a reporting requirement
under Section 17-02-01 related to ethanol plants receiving
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production incentives. Section 17-02-01 provides any
North Dakota ethanol plant in operation before July 1,
1995, receiving production incentives from the state to
file with the Budget Section within 90 days after the
conclusion of the plant's fiscal year, a statement by a
certified public accountant indicating whether the plant
produced a profit during the preceding fiscal year after
deducting incentive payments received from the state.
The Budget Section learned ethanol plants in operation
before July 1, 1995, are no longer eligible to receive the
production incentive that required reporting under
Section 17-02-01, and the incentive was discontinued in
the 2005-07 biennium. The department recommended
Section 17-02-01 be repealed.

DEPARTMENT OF CORRECTIONS
AND REHABILITATION
Prison Expansion Project

The Department of Corrections and Rehabilitation
presented information quarterly to the Budget Section on
its prison expansion project pursuant to Section 5 of
2011 House Bill No. 1015. Provisions of the bill require
the department reports to include any amounts and
purposes of loans from the Bank of North Dakota to
defray expenses of the project. The department
reported in September 2012 the project is on budget and
has an expected March 2013 date of completion. The
Budget Section learned the completion date was
adjusted from December 2012 due to contractors being
unable to attract and retain qualified personnel. The
department reported as of September 2012 it had not
borrowed any funds from the Bank for expenses of the
project. The department reported project expenditures
have totaled $47 million through August 2012, and the
total project budget is $64 milion. The Legislative
Assembly in 2011 provided funding for an additional
59 FTE positions for the department. Legislative intent
in Section 6 of House Bill No. 1015 provided 47 FTE
positions for the new facility may be hired within 90 days
of substantial completion. The Budget Section learned
the department anticipates filling 50 FTE positions
relating to the new facility in December 2012.

INSURANCE DEPARTMENT
Federal Patient Protection and
Affordable Care Act

The Budget Section received quarterly reports from
the Insurance Department pursuant to Section 9 of
Senate Bill No. 2010 regarding the status of provisions
of PPACA. The department reported it continues to
coordinate with the United States Department of Health
and Human Services to comply with components of
PPACA. The Budget Section learned the department
has joined the National Association of Insurance
Commissioners' newly created Health Care Reform
Regulatory Alternatives Working Group, which is a forum
for states to discuss health insurance exchange options.
The department was awarded and the Legislative
Assembly in 2011 approved a federal grant of $1 million
for health insurance rate review enhancement and



$1 million for planning a health insurance exchange.
The department reported of the $1 million of federal
funds awarded for planning a health insurance
exchange, $768,022 was transferred to the Department
of Human Services for work on the Medicaid eligibility
system upgrade. The Budget Section learned the
department has requested an extension for $857,374 of
the $1 million of federal funds awarded for health
insurance rate review enhancement for costs of
contracted actuaries in the future.

INDUSTRIAL COMMISSION
Environmental Protection Agency Litigation
and Other Administrative Proceedings

The Budget Section received reports from the
Industrial Commission pursuant to Section 28 of Senate
Bill No. 2371 regarding the status of litigation involving
the EPA's effort to regulate hydraulic fracturing. In
Section 28 of Senate Bill No. 2371, the Legislative
Assembly provided one-time funding of $1 million for
expenses associated with litigation or  other
administrative proceedings. The Budget Section learned
the EPA issued draft guidance for permitting hydraulic
fracturing using diesel fuel in May 2012, and comments
regarding the guidance were provided by the Industrial
Commission in July 2012. The Industrial Commission
reported in September 2012 it is unclear when the final
EPA guidance is expected, and none of the appropriated
funding has been expended.

UPPER GREAT PLAINS
TRANSPORTATION INSTITUTE
Transportation Infrastructure Needs Study

The Budget Section received the Upper Great Plains
Transportation Institute's final report on transportation
infrastructure needs pursuant to Section 1 of Senate Bill
No. 2325. The Legislative Assembly in 2011
appropriated $350,000 from the oil and gas impact grant
fund to the Upper Great Plains Transportation Institute
for updating and maintaining reports for transportation
infrastructure needs for all county and township roads in
the state. The Budget Section learned the study
considers the combined effects of all economic activities
on county and local roads throughout the state, including
effects from agricultural, manufacturing, and oil-related
developments. The Upper Great Plains Transportation
Institute reported for the 2013-15 biennium the study
identified $521 million of county and township road
infrastructure needs in oil and gas-producing counties
and an overall total of $834 million of county and
township road infrastructure needs statewide. The
Upper Great Plains Transportation Institute reported the
2013-15 biennium identified road infrastructure needs
include $471 million for unpaved roads and $363 million
for paved roads. The Budget Section learned the study
is based on the most current production forecasts, traffic
estimates, and roadway condition data available.
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STATE WATER COMMISSION
Resources Trust Fund

The Budget Section received and approved requests
from the State Water Commission pursuant to
Section 19 of Senate Bill No. 2371 to expend an
additional $50 million appropriated from the resources
trust fund for purposes of defraying expenses of the
agency. The Budget Section learned as of August 2012
oil extraction tax deposits into the resources trust fund
totaled $174,228,473. Revised 2011-13 revenue
estimates of oil extraction tax collections to be deposited
in the fund total $390.1 million. The commission
anticipates the June 30, 2013, balance in the resources
trust fund will be $157.1 million. As requested by the
commission, the Budget Section approved the following
expenditures from the resources trust fund:

SB 2371 appropriation from the resources $50,000,000
trust fund
Requests approved by Budget Section
June 2012
Burleigh County storm water pump $1,282,400
station
City of Sawyer property acquisitions 184,260
Mouse River additional engineering for 1,926,750
flood protection plan
Future property acquisitions for flood 9,342,590
control in McHenry and Ward Counties
and the city of Minot as determined by
the State Water Commission
March 2012
Burleigh County property acquisitions 1,425,000
City of Minot 17,750,000
City of Burlington 1,039,000
Ward County 11,500,000
December 2011
City of Minot 2,500,000
City of Valley City 3,000,000
Souris River Joint Water Resource 50,000
District
Total 2011-13 biennium approved requests $50,000,000
Remaining funding $0

GAME AND FISH DEPARTMENT
Land Acquisition Requests

The Budget Section received and approved a request
from the Game and Fish Department pursuant to section
20.1-02-05.1, to purchase 1,793.36 acres of Johnson
Farms property located six miles to eight miles
southwest of Edmore in Triumph and Fancher
Townships. The Budget Section learned the property is
located near the Edmore Coulee--a direct inlet to Devils
Lake--and has a high abundance of wetlands scattered
throughout the property making traditional agricultural
use difficult. The $2.22 million purchase, based on an
appraisal completed in July 2011 by Mr. Paul Vorachek
of AgCountry Farm Credit Services of Grand Forks, was
provided from $175,000 from the game and fish fund,
$1,244,000 from the United States Department of
Agriculture Natural Resources Conservation Service
Wetland Reserve Program, $601,000 from a federal
North American Wetlands Conservation Act grant,




$125,000 from the State Water Commission, and
$75,000 from the North Dakota Natural Resources Trust.

DEPARTMENT OF TRUST LANDS

State Agency Unclaimed Property

The Budget Section received reports from the
Department of Trust Lands regarding state agencies that
have not submitted a claim for unclaimed property
belonging to that agency pursuant to Section
47-30.1-24.1. The Budget Section learned the North
Dakota Uniform Unclaimed Property Act has been in
effect since 1975, and since that time, North Dakota state
agencies have been reported as being owners of
unclaimed property. The Legislative Assembly in 2003
enacted Section 47-30.1-24.1 in an effort to resolve the
issue of state agency unclaimed property. Section
47-30.1-24.1 provides within one year of receipt of state
agency property, the administrator of unclaimed property
shall notify the agency by certified mail. The
Commissioner of University and School Lands is to
present a report to the Budget Section identifying every
state agency that has not submitted a claim for property
belonging to that agency within one year of the receipt of
the date of the certified mail receipt, and upon approval of
the Budget Section, the agency relinquishes its right to
recover its property.

The Department of Trust Lands reported during the
2011-12 interim, its Unclaimed Property Division identified
12 state agencies with 20 unclaimed properties as of
June 2011 and five state agencies with 15 unclaimed
properties as of June 2010. Certified letters were mailed
to those agencies. All 10 state agencies confirmed
receipt of the certified mailing but did not submit a claim
for the property listed.

The Budget Section pursuant to Section 47-30.1-24.1
approved the lists of state agencies relinquishing their
rights to recover unclaimed property in June 2011 and in
June 2012.

JOB SERVICE NORTH DAKOTA
Status of the Job Insurance Trust Fund

Pursuant to Section 52-02-17 the Budget Section
received a report on the status of the job insurance trust
fund. As of December 31, 2011, Job Service North
Dakota reported the trust fund balance was
$107.2 million, exceeding the projected trust fund balance
of $106.3 million. The target for reserve adequacy was
$104.3 million. Job Service North Dakota reported the
increase in the trust fund target will be implemented
incrementally as outlined in statute. The agency reported
the targeted modified average high-cost multiplier is
currently .88 percent.

LEGISLATIVE HEARINGS FOR
FEDERAL BLOCK GRANTS
Background

The Legislative Council staff contacted state agencies
receiving federal funds to determine which agencies
receive block grants that require legislative hearings. The
Budget Section learned the results of the survey revealed
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one block grant--the community services block grant
administered by the Department of Commerce Division of
Community Services--requires legislative hearings. The
required public hearing will be held as part of the
appropriations hearing for the Department of Commerce
during the 2013 legislative session.

Recommendation
The Budget Section recommends Senate Concurrent
Resolution No. 4001 to authorize the Budget Section to
hold public legislative hearings required for the receipt of
new federal block grant funds during the period from the
recess or adjournment of the 63" Legislative Assembly
through September 30, 2015.

FEDERAL FUNDS

The Budget Section reviewed a report on federal funds
anticipated to be received by state agencies and
institutions for the bienniums ending June 30, 2013, and
June 30, 2015. Excluding federal fiscal stimulus funds,
the report indicated for the 2011-13 biennium state
agencies and institutions anticipate receiving $3.69 billion
of federal funds, approximately $449.3 million more than
appropriated. For the 2013-15 biennium, state agencies
and institutions anticipate receiving approximately
$2.85 billion of federal funds, $832.6 million less than is
estimated to be received during the 2011-13 biennium.

The Budget Section reviewed a report on federal fiscal
stimulus ARRA funds anticipated to be received by state
agencies and institutions for the bienniums ending
June 30, 2013, and June 30, 2015. The report indicated
for the 2011-13 biennium state agencies and institutions
anticipate receiving $88.1 milion of ARRA funds,
approximately $6.8 milion more than the amount
appropriated. State agencies and institutions anticipate
approximately $10.6 million of ARRA funds will continue
to be available in the 2013-15 biennium.

The Budget Section reviewed a report on programs
that may be affected by the federal Budget Control Act
sequestration process. The report provided information
on programs that may be affected by federal funding
reductions due to sequestration beginning in
January 2013 as a result of provisions of the Budget
Control Act of 2011. Sequestration is the process of
cordoning off money that may have been authorized by
Congress but is now prohibited from being spent.
Sequestration will begin unless Congress reaches a
deficit reduction agreement or Congress and the
Administration change the law. Sequestration will result
in automatic reductions to federal programs not
specifically excluded as of January 1, 2013.

LEGISLATIVE COUNCIL STAFF REPORTS

The Budget Section received the following reports

prepared by the Legislative Council staff:

o« 62™ Legislative Assembly Legislative Changes to
the Governor's Recommended Appropriations for
the 2011-13 Biennium. The report provides
information on legislative changes to the executive
budget and is a compilation of the statements of



purpose of amendment for action taken on
appropriation bills during the session.

o« 62™ Legislative Assembly State Budget Actions for
the 2011-13 Biennium. The report provides
information on legislative changes to the executive
budget, FTE positions, ongoing and one-time
general fund appropriations, federal fiscal stimulus
funding, one-time funding, major programs, and
related legislation for each state agency. The
report also includes an analysis of major special
funds and statistical information on state
appropriations.

o« 62™ Legislative Assembly Budget Status Report
for the 2011-13 Biennium. The report provides
information on the status of the general fund and
estimated June 30, 2013, ending balance,
legislative changes to general fund revenues, and
legislative appropriation changes to the executive
recommendation.

e 2011 and 2012 North Dakota Finance Facts. The
annual pocket brochure contains information on
economic statistics, the state budget, kindergarten
through grade 12 education, higher education,
human services, corrections, economic
development, and transportation.

o« 62 Legislative Assembly State Budget Actions
Supplement for the 2011-13 Biennium (Reflecting
Legislative Actions From the November 2011
Special Session). The supplement provides
information on legislative changes to the
April 2011 62" Legislative Assembly state budget,
FTE positions, ongoing and one-time general fund
appropriations, federal fiscal stimulus funding,
one-time funding, major programs, and related
legislation for each state agency. The report also
includes an analysis of major special funds and
statistical information on state appropriations.

e 2011-13 Biennium Report on Compliance With
Legislative Intent. The report provides the current
status of major budget changes and initiatives
approved by the Legislative Assembly in 2011 for
various agencies. The report contains information
regarding the status of major state trust funds.

AGENCY REQUESTS AUTHORIZED

BY THE EMERGENCY COMMISSION

Pursuant to Sections 54-16-04, 54-16-04.1,
54-16-04.2, 54-16-04.3, and 54-16-09 and 2011 Senate
Bill Nos. 2016 and 2369, the Budget Section considered
agency requests that had been authorized by the
Emergency Commission and forwarded to the Budget
Section. From the June 21, 2011, meeting to the
September 20, 2012, meeting, the Budget Section
considered 28 requests, all of which were approved. The
28 Emergency Commission requests approved included
expenditures of $733,604,860 of federal funds, one
request for $7,000,000 of federal fiscal stimulus funds,
and $59,656,411 of other funds; line item transfers
totaling $1,020,000; approval of state contingencies
appropriations of $360,314; and authorization of six FTE
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positions for the remainder of the 2011-13 biennium. At
the end of this report is a listing which provides a
description of each agency request considered by the
Budget Section.

Status of the State Contingencies Appropriation

The Emergency Commission authorized two
expenditures from the state contingencies appropriation
that required Budget Section approval. In March 2012 the
Attorney General requested and the Budget Section
approved a request for $80,000 from the state
contingencies appropriation for the operating expenses
line item for expenses related to the multistate arbitration
hearings concerning funds due the state from the Master
Settlement Agreement with tobacco companies. In
September 2012 the State Department of Health
requested and the Budget Section approved funding of
$280,314 from the state contingencies appropriation to
increase the salaries and wages line item ($145,449) and
the operating expenses line item ($134,865) and to add
three FTE positions in the Environmental Health Section
of the State Department of Health to provide inspection,
outreach, investigation, and other services relating to
water quality, wastewater disposal and treatment, and oil
spill response and remediation in western North Dakota.
As of September 2012, three expenditures for a total of
$41,952 were authorized by the Emergency Commission
from the 2011-13 state contingencies appropriation. The
Emergency Commission approved expenditures from the
state contingencies appropriation in June 2012 for the
Attorney General of $30,000 and in September 2012 for
the Secretary of State of $11,300 and for OMB of $652.
Because the expenditures were less than $50,000,
Budget Section consideration was not required. The
remaining balance of the state contingencies
appropriation is $297,734.

OTHER REPORTS

The Budget Section received other reports, including:

e Adjutant General - Information regarding an
update on the 2011 flood disasters and related
expenditures (June 2011, September 2011,
December 2011, March 2012, June 2012, and
September 2012).

e Adjutant General - Information on emergency
disaster relief grants awarded to political
subdivisions pursuant to 2009 Senate Bill
No. 2012 (June 2011).

e Adjutant General - Information on the total funding
by funding source for each disaster being paid for
during the 2009-11 biennium (June 2011).

e Aeronautics Commission and other aviation
industry representatives - Information on the
impact of increased oil activity on aviation
infrastructure (March 2012).

e Commission on Legal Counsel for Indigents -
Information regarding the impact of increased oil
activity on expenditures of the agency in the
2011-13 biennium and the planned 2013-15
biennium budget request (September 2012).



e Department of Agriculture - Information on the
status of contract provisions relating to Wildlife
Services (September 2011).

e Department of Commerce - Information on
economic activity in western North Dakota and
personal income growth in the state during the last
five years (December 2011).

e Department of Human Services - Periodic
information on the status of Medicaid claims
processing (June 2011, September 2011,
December 2011, March 2012, June 2012, and
September 2012).

e Department of Public Instruction and other school
representatives - Information on the impact of
increased oil activity on schools (June 2012).

e Minot State University - Information on the effects
of the 2011 flood on the university
(September 2011, March 2012).

o Office of Management and Budget - Information
on the state's economy, including information
regarding economic sectors showing growth and
oil industry statistics (June 2011, September 2011,
December 2011, March 2012, and
September 2012).

e Office of Management and Budget - Information
on the status of the state's major trust funds,
including information on each fund's current
balance compared to two years ago and the effect
of any investment gains or losses on each fund
during the past two vyears (June 2011,
September 2011, December 2011, March 2012,
and September 2012).

o Office of Management and Budget - Information
on the estimated effect on 2011-13 revenues from
2011 flooding impacts on agricultural production
and fall 2011 harvest complications
(September 2011 and December 2011).

e Racing Commission - Information on potential
revenue increases related to administrative rule
changes and a potential licensing contract
(December 2011).

e University of North Dakota School of Medicine and
Health Sciences - Information on the residency
program expansion project (December 2011).

e University of North Dakota and NDSU
Foundations - Information on a new facility that will
hangar helicopters owned by UND and the UND
Aerospace Foundation constructed with donations
to the Aerospace Foundation (June 2011).

AGENCY REQUESTS CONSIDERED

BY THE BUDGET SECTION

Pursuant to Sections 54-16-04, 54-16-04.1,
54-16-04.2, 54-16-04.3, and 54-16-09 and Senate Bill
Nos. 2016 and 2369, the Budget Section considered
28 agency requests that were authorized by the
Emergency Commission. All requests were approved.
The following is a list of agency requests approved from
June 21, 2011, through September 20, 2012:
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Adjutant General

June 21, 2011 - To authorize the expenditure of
$17.5 million from the state disaster relief fund
pursuant to Senate Bill Nos. 2016 and 2369 for
expenses related to flooding disasters throughout
the state and for snow and ice disasters that have
received presidential declarations.
June 21,2011 - To authorize the expenditure of up
to $6 million from the state disaster relief fund
pursuant to Senate Bill No. 2369 as follows:
Pursuant to subsection 2 of Section 4, up to
$1.2 million available for flood disaster relief or
disaster  mitigation  projects in eligible
incorporated cities.

Pursuant to subsections 3 and 4 of Section 4, up
to $4.8 million for grants to political subdivisions
for a portion of the local share to match federal
funds on road grade raising projects in
townships meeting inundated land provisions
and grants to political subdivisions for a portion
of the local share to match federal emergency
relief funding for disasters occurring from
January 2011 to June 2011.
September 15, 2011 - To increase federal funds
spending authority by $329.6 million from FEMA
relating to the 2011 flood disaster. The additional
federal funds relate to state direct disaster
reimbursement ($20.7 million), public assistance
($274.5 million), and hazard mitigation
($48 million), less the remaining spending
authority included in Senate Bill No. 2016
($13.6 million).
December 13, 2011 - To authorize spending for
costs relating to state disasters from the state
disaster relief fund of $57,110,411 in the 2011-13
biennium, of which $23.5 million was previously
approved by the Budget Section in June 2011 and
$33,610,411 is new spending authority.
September 20, 2012 - A line item transfer of
$250,000 from the grants line item to the radio
communications line item to allow federal funding
from the emergency management performance
grant program to be spent by State Radio to
enhance radio coverage of the State Radio tower
system.

Attorney General

December 13, 2011 - To increase federal funds
spending authority by $100,000 to accept funds
from the United States Department of Justice,
Office of Community Oriented Policing Services,
Child Sexual Predator Program for the capital
assets line item ($100,000) to establish, train, and
equip investigative teams of tribal, federal, and
state law enforcement officers to identify and
arrest offenders who are not in compliance with
sexual offender registration requirements and to
educate attorneys in the requisite elements of fact
needed to charge an offender.

March 13, 2012 - To utilize $80,000 from the state
contingencies appropriation for the operating



expenses line item for expenses related to the
multistate arbitration hearings concerning funds
due the state from the Master Settlement
Agreement with tobacco companies.

Department of Commerce

e June 19, 2012 - To increase spending authority by
$7 million of federal fiscal stimulus funding from
ARRA of 2009 that remains available to the state
for grants to increase the energy efficiency of
buildings, facilities, or processes.

Game and Fish Department

e March 13, 2012 - To increase the grants line item
by $2.5 million to accept and disburse United
States Fish and Wildlife Service Sportfish
Restoration Act grants for the repair and
reconstruction of Missouri River boating ramps
damaged during the 2011 flood. The request
requires 25 percent state matching funds which
will be provided from Game and Fish Department
operating funds.

Labor Commissioner

e March 13, 2012 - To increase federal funds
spending authority by $165,400 to accept funds
from HUD for the operating expenses line item to
provide education, awareness, and information
relating to the state's fair housing laws through
announcements, paid advertising, and public
speaking engagements.

Department of Public Instruction

e September 15, 2011 - To increase federal funds
spending authority by $316,875 from the United
States Department of Education for education
jobs fund payments in the education jobs fund line
item.

Parks and Recreation Department

e September 20, 2012 - To increase special funds
spending authority by $150,000 to use state park
revenue for the natural resources line item to
provide a house at the Lewis and Clark State Park
for a recently transferred park ranger.

School for the Deaf

e March 13, 2012 - To increase the capital assets
line item by $200,000 of special funds from
additional revenue generated by the use of the
School for the Deaf campus and services by the
Head Start program. The additional authority is to
meet the funding requirements of master facility
plan projects approved by the Legislative
Assembly in 2011.

Secretary of State

e September 15, 2011 - To transfer $175,000 from
the operating expenses line item to the salaries
and wages line item. The transfer to the salaries
and wages line item will allow the Secretary of
State to hire temporary employees rather than
contracting with a private staffing firm.

e June 19, 2012 - Addition of three new FTE
positions and transfer of $295,000 from the
operating expenses line item to the salaries and
wages line item for the additional FTE positions,

61

overtime, temporary staff, and salary adjustments
to retain personnel.

September 20, 2012 - To increase the salaries
and wages line item by $196,000 from the
Secretary of State's general services fund to pay
overtime and temporary employees.

State Department of Health

September 20, 2012 - To transfer funding of
$280,314 from the state contingencies
appropriation to increase the salaries and wages
line item ($145,449) and the operating expenses
line item ($134,865) and to add three FTE
positions in the Environmental Health Section of
the State Department of Health to provide
inspection, outreach, investigation, and other
services relating to water quality, wastewater
disposal and treatment, and oil spill response and
remediation in western North Dakota.

Tax Commissioner

June 21, 2011 - For a line item transfer of
$300,000 from the salaries and wages line item to
the homestead tax credit line item ($150,000) and
the disabled veterans credit line item ($150,000)
to allow for full distribution of tax credits under
both programs for the 2009-11 biennium.
September 20, 2012 - To increase federal funds
spending authority by $115,000 from the motor
fuel tax enforcement program for the operating
expenses line item ($65,000) and the capital
assets line item ($50,000) for enhanced motor fuel
tax enforcement activities.

Department of Transportation

June 21, 2011 - To increase the grants line item
by $10 million of federal emergency relief funding
from the Federal Highway Administration to
reimburse counties and cities for costs associated
with roadways damaged by high water levels
during 2010.

March 13, 2012 - Request to increase the grants
line item by $1 million to accept and disburse
Federal Transit Administration grant funding to
local transit providers to replace transit buses.
March 13, 2012 - Request to increase the grants
line item by $906,614 to accept and disburse
Federal Railroad Administration grant funding to
the Red River Valley and Western Railroad
($305,239) and Northern Plains Railroad
($601,375) for reimbursement of costs related to
disasters in 2009.

March 13, 2012 - Request to increase federal
funds spending authority by $349,131 to accept
commercial driver's license program improvement
grant funds from the Federal Motor Carrier Safety
Administration for the operating expenses line
item ($216,271) and capital assets line item
($132,860). The funding is to be used for
RoadTest hardware and software and related
training.

March 13, 2012 - Request to increase the grants
line item by $2 million, from $6.9 million to



$8.9 million, to distribute additional funds from the
public transportation fund to local public transit
agencies. The additional funding is available due
to revenues in the fund exceeding estimates.
March 13, 2012 - Request to increase the grants
line item by $251,840 to accept and disburse
federal National Highway Traffic Safety
Administration high fatality rate grants.

March 13, 2012 - Request to increase the
operating expenses line item by $1.2 million of
federal funding for snow removal and
maintenance services on United States Air Force
missile site roads.

March 13, 2012 - Request to increase the grants
line item by $10 million to accept and disburse
United States Department of Transportation
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TIGGER Il grant funding to rebuild a 20-mile
segment of railroad track and two railroad bridges
near Churchs Ferry.

March 13, 2012 - Request to increase spending
authority by $377.1 million to accept and expend
Federal Highway Administration emergency relief
funding of $344.7 million and required local
political ~ subdivision  matching funds  of
$32.4 million. The spending authority request is
for the operating expenses line item
($64.67 million), capital assets line item
($269.73 million), and grants line item
($42.7 million). The request requires $45.6 million
of state matching funds and $32.4 million of
matching funds from local political subdivisions.



COMMISSION ON ALTERNATIVES TO INCARCERATION

The Commission on Alternatives to Incarceration was
created by 2005 House Bill No. 1473. The bill, which
was codified as North Dakota Century Code Section
54-35-24, required the Legislative Management
Chairman to select the chairman and vice chairman of
the commission and provided for the membership of the
commission as follows:

1. Three members appointed by the Governor, one
of whom must be an academic researcher with

specialized knowledge of criminal justice
sentencing practices and sentencing
alternatives;

2. The Attorney General or the Attorney General's
designee;

3. Two members appointed by the Chief Justice of
the Supreme Court;

4. The Director of the Department of Corrections
and Rehabilitation;

5. The Director of the Department of Human
Services;

6. Two local law enforcement officers appointed by
the Attorney General;

7. One state's attorney appointed by the North
Dakota State's Attorneys Association;

8. Three members of the House of
Representatives, two of whom must be selected
by the leader representing the majority faction of
the House of Representatives and one of whom
must be selected by the leader representing the
minority faction of the House of Representatives;

9. Three members of the Senate, two of whom
must be selected by the leader representing the
majority faction of the Senate and one of whom
must be selected by the leader representing the
minority faction of the Senate; and

10. One representative of the North Dakota

Association of Counties appointed by the
Association of Counties.

Section 54-35-24 requires the commission to study
sentencing alternatives, mandatory sentences, treatment
options, the expanded use of problem-solving courts,
home monitoring, and other related issues. That section
requires the commission to provide to the Governor
information and recommendations for the Governor's
consideration in time for inclusion of the
recommendations in the biennial executive budget.

In addition to its statutory study directive, the
Legislative Management assigned to the commission the
responsibility to conduct the study directed by 2011
Senate Concurrent Resolution No. 4001. That resolution
provided for a study of the imposition of fees by courts at
sentencing and other fees that are imposed upon
offenders.

Commission members were Senators Stanley W.
Lyson (Chairman), Dave Oehlke, and Connie Triplett;
Representatives Eliot Glassheim, Lawrence R. Klemin,
and William E. Kretschmar; Governor's appointees
Edward Brownshield, Dr. Gary Rabe, and Keith Witt;
Attorney General's designee Thomas L. Trenbeath;
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Chief Justice's appointees Justice Mary Muehlen Maring
and Judge Lisa McEvers; Director of the Department of
Corrections and Rehabilitation Leann K. Bertsch;
Director of the Department of Human Services Carol K.
Olson and Interim Director Maggie Anderson; Attorney
General's law enforcement officer appointee Paul D.
Laney; North Dakota State's Attorneys Association
appointee Bradley A. Cruff; and North Dakota
Assaociation of Counties' appointee Duane Johnston.

The commission submitted this report to the
Legislative Management at the biennial meeting of the
Legislative Management in November 2012. The
Legislative Management accepted the report for
submission to the 63™ Legislative Assembly.

BACKGROUND
Department of Corrections and Rehabilitation

The Legislative Assembly in 2011 appropriated
$159,565,919 from the general fund for the Department
of Corrections and Rehabilitation for the 2009-11
biennium. The appropriation bill, House Bill No. 1015,
also appropriated to the department $31,606,150 in
special funds. The appropriation for the department
provided for an increase of 59 full-time equivalent (FTE)
positions, which increased the total number of FTE
positions within the department to 794.29.

The appropriation to the department included
$27,584,656, an increase of $816,501 from the 2009-11
biennium appropriation, for contract housing and
transitional facilities for male inmates housed at the
Missouri River Correctional Center, county jails, and
private facilities. The department was appropriated
$8,458,683 to contract with the Dakota Women's
Correctional and Rehabilitation Center to house female
inmates.

House Bill No. 1015 also provided additional funding
for the prison construction project. The Legislative
Assembly in 2009 provided an appropriation of
$64 million, of which $19,465,804 was from the general
fund and $44,534,196 from the State Penitentiary land
fund, to the Department of Corrections and
Rehabilitation for completing the renovation and
expansion project at the State Penitentiary. Funding
from the State Penitentiary land fund was to include
interest income earned on money in the fund. Because
the department anticipated interest income on money in
the State Penitentiary land fund to be $1.5 million less
than projected due to lower than anticipated interest
rates, the Legislative Assembly in 2011 authorized the
department to borrow up to $1.1 million from the Bank of
North Dakota for the purpose of defraying the expenses
of the Penitentiary project during the 2011-13 biennium.

Adult Services Division

Section 12-47-01 provides for the establishment of
the State Penitentiary. The main prison complex in
Bismarck houses maximum and medium security male
inmates. As of the end of July 2012, the State
Penitentiary housed 526 male inmates. The James



River Correctional Center in Jamestown is classified as
a medium security housing facility and, as of the end of
July 2012, housed 411 male inmates. The Missouri
River Correctional Center is south of Bismarck and has
no fences or barriers to contain the inmates. The
Missouri River Correctional Center has approximately
150 prison beds and houses minimum security male
inmates whose sentences are not less than 30 days nor
more than one year. As of the end of July 2012, the
Missouri River Correctional Center housed 151 inmates.

The division offers addiction treatment services, a
sexual offender treatment program, and mental health
programs through its treatment department. The
division's education program offers a variety of
education programs, skills training, and vocational
programs. In addition, the division offers work
experience through Roughrider Industries.

The department contracts with Community,
Counseling, and Correctional Services, Inc., to operate
the Bismarck Transition Center and manages the
Tompkins Rehabilitation and Correction Center. The
Tompkins Rehabilitation and Correction Center is a
Department of Corrections and Rehabilitation-funded
program at the State Hospital. The center consists of
three 30-bed wards--one ward for females and two
wards for males.

Parole and Probation Division

The department has 15 offices across the state
staffed by parole and probation officers who manage
over 5,000 offenders sentenced to supervision by a
court, released to parole by the State Parole Board, sent
to community placement by the director, or placed at the
Tompkins Rehabilitation and Correction Center. The
officers supervise offender compliance with the
supervision conditions and provide cognitive, behavioral,
and other forms of counseling services. The division
operates or participates in drug court programs, global
positioning monitoring of offenders, drug and alcohol
testing of offenders, and monitoring of sexual offenders;
and contracts for services with half-way houses.

Dakota Women's Correctional and
Rehabilitation Center

During the 2003-05 biennium, the Department of
Corrections and Rehabilitation began to contract with the
Dakota Women's Correctional and Rehabilitation Center
in New England to house its female inmates. The
Dakota Women's Correctional and Rehabilitation Center
is owned and operated by the Southwest Multi-County
Correction Center Board. The prison at the Dakota
Women's Correctional and Rehabilitation Center
consists of a 16-bed orientation unit, 70-bed minimum
security unit, 40-bed medium security unit, and a 5-bed
high security unit. As of the end of July 2012, the
Dakota Women's Correctional and Rehabilitation Center
housed 132 state inmates.

Division of Juvenile Services and
Youth Correctional Center

The Division of Juvenile Services has eight regional
offices serving the eight human service regions across
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the state and is staffed to provide supervision to
juveniles committed by the courts. The division also
oversees the Youth Correctional Center, which is located
west of Mandan and is the state's secure juvenile
correctional institution. The Youth Correctional Center
serves as a secure detention and rehabilitation facility for
adjudicated juveniles who require the most restrictive
placement and maximum staff supervision and provides
appropriate  programming to address delinquent
behavior.

Juvenile programming at the Youth Correctional
Center includes drug and alcohol programming; child
psychiatric and psychological services; sexual offender
programming; a pretreatment program for juveniles who
are difficult to manage; and a security intervention group
program to inform, educate, and provide juveniles with
alternatives to gang activity and gang affiliation. The
Youth Correctional Center provides adjudicated
adolescents an opportunity to complete or progress
toward completing their education coursework while in
residence through an accredited junior high and high
school.

2009-10 Interim Study Recommendations
and 2011 Legislation

During the 2009-10 interim, the commission studied
and received testimony regarding several alternatives to
incarceration programs. At the conclusion of the
2009-10 interim, the commission made several
recommendations, and the Governor and the Legislative
Assembly responded to many of the recommendations.

2011-13 Executive Budget

The commission recommended the Governor include
in the executive budget funding in an amount equal to
the amount provided during the 2009-11 biennium for
treatment at the Robinson Recovery Center. The
Legislative Assembly included within the budget for the
Department of Human Services $1,594,025, an increase
of $112,452 over the 2009-11 biennium.

The commission recommended the Governor include
in the executive budget an amount equal to or greater
than the amount provided during the 2009-11 biennium
to support community service programs. The Legislative
Assembly in Senate Bill No. 2275 appropriated $375,000
from the general fund for the biennium to support
community service programs.

The commission recommended the Governor include
in the executive budget funding in an amount equal to
the amount provided during the 2009-11 biennium for
room and board expenses for individuals admitted to a
faith-based program to address addiction problems. The
Legislative Assembly included within the budget for the
Department of Corrections and Rehabilitation $815,000
for room and board expenses for individuals admitted to
faith-based treatment programs, which is essentially the
same amount provided during the previous biennium.

Work and Education Release Bill

The commission recommended 2011 House Bill
No. 1028 to allow the Department of Corrections and
Rehabilitation to authorize work release or education



release for an offender not currently eligible for
participation in those programs due to the requirement to
serve 85 percent of a sentence or to a minimum
mandatory sentence, with the exception of an offender
sentenced to life imprisonment without the opportunity
for parole. The Legislative Assembly enacted the bill.

Community Service and Other Fees Study

The commission recommended 2011 Senate
Concurrent Resolution No. 4001 to direct a Legislative
Management study of the imposition of fees at
sentencing and other fees that are imposed upon

offenders. The Legislative Assembly passed the
resolution and the study was assigned to the
commission.

Short-Term Shelter Care Bill

The commission recommended 2011 Senate Bill
No. 2029 to continue the short-term shelter care and
assessment program that was initiated during the
2009-11 biennium and provide an additional $200,000 in
funding to expand the program to another area of the
state. The bill failed to pass the Senate. However, the
Legislative Assembly included a total of $200,000 in the
Department of Human Services budget to continue the
short-term shelter care and assessment program.

Other Recommendations and Statements

The commission expressed its support for the Read
Right program.

The commission expressed its
continuation of electronic detention
positioning system monitoring programs.

The commission expressed its continued support for
the 24/7 sobriety program.

The commission expressed its continued support for
expansion of drug courts within the state.

The commission, in recognition of the fact that many
individuals incarcerated have underlying mental health
issues, expressed continued support for the
maintenance of a case manager position for the Cass
County Justice and Mental Health Collaboration Project.

support  for
and global

TESTIMONY AND COMMISSION
CONSIDERATIONS

Department of Corrections and Rehabilitation
The commission received reports from
representatives of the Department of Corrections and
Rehabilitation regarding programs and initiatives at the
department which provide alternatives to incarceration or

which are intended to keep offenders from reoffending.

Recidivism

The commission received a report from the
Department of Corrections and Rehabilitation relating to
recidivism rates. The department has adopted the
Association of State Correctional Administrators' definition
of recidivism, which measures recidivism in several areas
over 12, 24, and 36 months. Although the overall
recidivism rate of about 35 percent is better than most
states and significantly better than the national average,
the department expects to see continued decreases in
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that rate, in part due to the availability of well-paying jobs
in the state.

The  commission received  testimony  from
representatives of the department relating to the
implementation of evidence-based practices designed to
reduce recidivism. Through cognitive behavioral
interventions, the department is able to work with
offenders to address the thought process of the offender
which leads to criminal behavior and to focus on changing
that thought process to help make the offender less likely
to engage in behavior that will lead to reoffending. The
evidence-based practices being implemented include
completing an assessment of the risk and needs of each
offender, providing the offender intrinsic motivation,
targeting interventions specific to each offender, providing
directed skills training, increasing positive reinforcement,
and engaging in ongoing support in the community. The
practices are designed to hold offenders accountable
while providing opportunities for change. Because the
evidence-based practices require three years of data to
accurately measure the results of the practices, the
department likely will not have full measurements of the
success of the practices until at least 2015.

Prison Education Programs

A representative of the Department of Corrections
and Rehabilitation provided testimony regarding
education programs implemented by the department.
The department reorganized the education programs
offered by the department to combine the adult and
youth programs under one leadership team with the goal
of more effectively and efficiently sharing resources and
best practices. Because approximately 24 percent of the
offenders in the state correctional system do not have a
high school diploma or a general equivalency diploma,
evidence-based programs have been implemented to
reduce risk and recidivism. During the 2009-11 biennium,
136 of the 144 participants in the general educational
development program earned a general equivalency
diploma. In addition, the Read Right program, which has
been successful with youth, has been implemented with
adults in the system. The Interactive Video Network has
been used to provide classes to adult women in
Dickinson.

Representatives of the department provided the
commission information regarding reentry programs
designed to teach individuals how to obtain and keep
jobs, including the Choices program which is a career
development program implemented by the department.
Computer applications and vocational programs are
provided by Bismarck State College and other
postsecondary educational opportunities are available
through Bismarck State College and North Dakota State
College of Science. In addition, the department provides
opportunities to take correspondence courses through two
out-of-state institutions. Because federal educational
grants are no longer available for incarcerated individuals,
it has become more difficult to provide and pay for the
educational opportunities, but the department is working
with Bismarck State College to use the work study
program and federal supplementary educational



opportunity grants to provide educational opportunities for
inmates.

Work Release and Transition Programs

After its 2009-10 interim study, the commission
recommended 2011 House Bill No. 1028 which allows
the department to expand the availability of work release
programs for individuals who are required to serve
85 percent of their sentences. The change allows the
department to expand the program to allow those
individuals to participate in work release during the last six
months of their sentences. Because the Missouri River
Correctional Center was forced to be evacuated for five
months during the summer of 2011 due to flooding, the
impact of the expansion of the availability of work release
had been delayed. However, in November 2011, the
Department of Corrections and Rehabilitation began
reviewing applications for work release under the
expanded release provisions.

The Bismarck Transition Center continues to receive
referrals from the department to house individuals who
are in the last few months of their sentences. An
offender at the center is required to work to pay for a
portion of the offender's room and board, pay fines and
fees, and save money to be used upon release. In
addition, each offender must receive approval from a
case manager with respect to weekly spending.
Testimony from a representative of the center stated the
goal of the program is to allow an offender to save
money in preparation for discharge and to get started in
a job that may be retained upon discharge.

The commission received a report from
representatives of the Bismarck Transition Center
regarding a proposal to develop a program through which
the center would work with tribal governments in the state
to provide transition programs for tribally committed
offenders. Under the proposed program, tribes would join
a cooperative to help deliver tribal residents who have
committed offenses to the center, which could help divert
offenders from the state and federal criminal justice
systems.

Performance-Based Sentence Reduction

The commission received a report regarding
performance-based sentence reduction which was
implemented in 1991 to replace the "good time" law that
had been in effect. Under the performance-based
sentence reduction law and policy, as implemented by
the Department of Corrections and Rehabilitation,
inmates must meet performance criteria such as
participation in court-ordered or staff-recommended
treatment and education programs to earn up to five
days of good time per month for each month of the
sentence imposed. Under the performance-based
sentence reduction policy, inmates may not be credited
for any sentence reduction for time spent in custody
before sentence and commitment, for time under
supervised probation, or for any sentence for which the
incarceration time is six months or less. An inmate who
is required to serve 85 percent of a sentence is not
eligible for sentence reduction. The policy also allows
an inmate to receive up to two days per month of
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meritorious conduct sentence reduction for outstanding
performance or heroic acts or as a special control and
security measure.

Community Supervision and Electronic Monitoring

The commission received a report regarding
offenders under supervision outside institutions.
Because of the increasing migration of people into the
state, there has been a substantial increase in the
number of offenders under community supervision by
the Department of Corrections and Rehabilitation. The
report indicated the department is continuing to use
electronic monitoring, including the use of alcohol
monitoring devices, as a tool to supervise offenders
paroled or released on probation. However, the primary
barrier to expansion of electronic monitoring has been
the high caseload of officers required to conduct the
monitoring process.

Treatment Programs

The commission received a report regarding the use
of drug courts. According to the report, there are
approximately 90 individuals participating in adult drug
courts at most times. It was also reported that the
treatment program at the Tompkins Rehabilitation and
Corrections Unit has steadily improved and has been
awarded a rating of highly effective, which approximately
6 percent of all treatment programs achieve.

Department of Human Services
The commission received reports regarding programs
under the supervision of the Department of Human
Services, including efforts undertaken in coordination
with the Department of Corrections and Rehabilitation
and other entities, integrated dual disorder treatment,
and the Robinson Recovery Center.

Coordination of Services

The commission was provided information regarding
coordination of services between the Department of
Human Services and the Department of Corrections and
Rehabilitation.  Within a few days of release from
incarceration, an offender is scheduled for an
appointment at a regional human service center to
arrange for treatment and integration into the
community. Five of the eight regional human service
centers provide low-risk sexual offender treatment and
provide services for victims. In addition, high-risk sexual
offender treatment is offered through a contract provider.
Each of the regional human service centers provides
addiction treatment services and the Department of
Human Services also contracts for residential treatment
services. Although the release and integration programs
are specific to individuals on probation and parole,
officials from the State Penitentiary may refer other
released offenders for treatment.

In addition to the programs coordinated with the
Department of Corrections and Rehabilitation, the
Department of Human Services offers other mental
health and prevention services upon request from a
state's attorney or a local law enforcement official, and
the regional human service centers provide outreach on



Indian reservations and place a priority on a culturally
competent manner of providing services to a variety of
cultures. The commission also was informed that each
regional human service center has an interagency
council that interacts with volunteer groups, including the
faith-based community.

The alternative for families cognitive behavioral
therapy is a family-centered treatment designed to
address family conflict, coercion and hostility, emotional
abuse, and child physical abuse which has been
implemented in regional human service centers and is a
treatment therapy that may be effective in a juvenile drug
court setting. Testimony from a representative of the
Department of Human Services stated that although
treatment and therapy programs are resource-rich,
individuals will continue cycling through the system if the
resources are not devoted to treatment and therapy.

Integrated Dual Disorder Treatment

The commission received a report indicating 25 to
35 percent of individuals with serious mental illness have
an active substance abuse problem, and substance
abuse among individuals with serious mental illness is
three times greater than that of the general population.
Studies have demonstrated individuals with dual
disorders have an increased risk of relapse of mental
illness; relapse of substance use; violence, victimization,
and suicidal behavior; and homelessness and
incarceration. However, studies also have demonstrated
that an integrated approach to treatment of dual
disorders is more effective than separate treatment.

In 2005 the Southeast Regional Human Service
Center initiated a pilot project to examine and implement
a dual disorder treatment program. The program was
implemented in January 2007 and has resulted in
reduced institutionalizations, symptoms, suicide rates,
violence, victimization, and legal problems and improved
physical health, work results, and family relationships of
the participants while not requiring additional staff.
Based upon the experience of the pilot project, additional
regional human service centers are moving toward
implementing integrated dual disorder treatment
programs.

Robinson Recovery Center

The Department of Human Services continues to
contract with the 40-bed Robinson Recovery Center in
Fargo for residential treatment services. The
commission received a report indicating the number of
referrals to the center has increased significantly from
2011 to 2012. Of the referrals in 2011, 6.3 percent were
from human service center regions in the western
portion of the state and in 2012, 9.7 percent were from
human service centers in the western portion of the
state. However, the largest number of referrals
continues to come from the region including Fargo.
Although the primary addiction of clients admitted during
2011 and 2012 was identified as alcohol, the percentage
of clients who were admitted with methamphetamine
addiction increased from 2011 to 2012. According to the
report, the center's rate of successful completion of the
program increased from approximately 25 percent in
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fiscal year 2011 to about 38 percent in the 12 months
prior to September 2012.

A representative of the Robinson Recovery Center
informed the committee that the center will need about
$200,000 to $250,000 in additional funding to sustain
operations. The three areas of greatest need identified
are the addition of a psychiatric nurse, funding for
increased staff salaries, and funding to increase the
number of beds available for female clients.

Class C Felony Theft Offenses

During the 2009-10 interim, the Judiciary Committee
studied whether penalties for felonies are suitable for
felonious behavior. As a part of the study, the
committee reviewed criminal offenses for which a
monetary amount triggers the grading of the offenses.
The committee reported that most of the dollar amounts
that trigger a penalty were set in the 1970s and 1980s.
The committee considered, but did not recommend, a bill
draft that would have amended several statutes that
include a monetary amount that triggers the level of
penalty.

Due to inflation, $500 in 1972 is equivalent to over
$2,700 in 2012. Some of the members of the
commission requested the commission to consider
increasing the $500 threshold for triggering a Class C
felony offense. In addition to accounting for inflation as
a matter of fairness, proponents of increasing the
$500 trigger contended an increase would result in a
more efficient use of government services by reducing
the need for prosecutorial resources, court-appointed
defense counsel, and judicial resources. Furthermore,
the commission was informed that although an offender
convicted of a felony theft offense is not likely to serve
time in the State Penitentiary if it is the first offense, it is
not uncommon for such an offender to ultimately be
incarcerated for the inability to fulfill the conditions of the
sentence imposed. However, an offender sentenced to
a felony will be subject to probation which is a costly
correctional resource and which places an additional
burden on probation officers who could be using their
time to better monitor more dangerous offenders.

The commission received testimony from a
representative of the North Dakota Association for
Justice regarding the increased caseloads of state's
attorneys in the western portion of the state due to a
substantial increase in population. The testimony
indicated some state's attorneys are experiencing up to
400 percent increases in caseloads. Because of the
$500 trigger for felony theft offenses, state's attorneys
are devoting limited resources to address
property-related felony offenses which may affect the
ability to effectively prosecute cases that involve bodily
injury.

Representatives of defense attorneys testified that
the $500 trigger for felony theft offenses is placing a
burden on public defense resources. If the trigger was to
be increased to $1,000 or $1,500, an offender convicted
of stealing property valued at more than $500 but less
than the higher threshold, would likely have a better
opportunity to make restitution if convicted of a
misdemeanor offense. Also, if the individual was



convicted of a misdemeanor offense, the individual
would not be faced with the collateral issues associated
with a felony offense, such as loss of voting rights and
difficulty in obtaining jobs.

Opponents of increasing the trigger for felony theft
offenses contended the theft of $500 is significant to the
person whose property is stolen. In addition, the lower
threshold may serve as a better deterrent to individuals
contemplating committing an offense. It also was
suggested that if the monetary triggers for felony
offenses are adjusted for inflation, the amount of
penalties for the offenses also should be adjusted.

Driving Under Suspension
Offenses and Penalties

A member of the commission identified concerns with
respect to large numbers of individuals who have been
convicted of driving under suspension multiple times.
Judges have indicated they are seeing a big problem
with individuals driving under suspension and becoming
subject to incarceration for multiple driving under
suspension offenses, including situations in which the
initial suspension was due to an offense such as unpaid
parking fines. In addition, many individuals are either
unaware of a suspension or unaware of the procedure to
get a license reinstated. Because some individuals
under suspension have lost driving privileges for
significantly long periods of time, judges and law
enforcement officials have noted that those individuals
often lose hope of ever retaining a license and continue
to drive unlicensed and uninsured. It was suggested
that if a provisional license were to be available to
individuals who are under suspension, the individuals
would have an opportunity to work and stop the
continual spiral.

The commission received a report from a
representative of the Department of Transportation
regarding the number of driving under suspension
offenses. The report indicated there were 4,450 driving
under suspension or driving under revocation
convictions in 2008, 4,246 convictions in 2009,
4,164 convictions in 2010, and 4,073 convictions in
2011. Testimony from a representative of the
department indicated the ability to issue a temporary
restricted license is limited because a driving under
suspension conviction is a criminal offense. An
individual may not be able obtain a work permit if there
are multiple criminal traffic violations within a 36-month
period. Under a work permit, an individual may drive to
work, go to medical appointments, and drive to purchase
food. The department verifies the employment status of
an applicant for a work permit and may impose
requirements on the applicant before issuing the permit,
such as participation in the 24/7 sobriety program. The
testimony suggested the department would support an
amendment to revise the law to allow an individual to
obtain a work permit or temporary restricted license if the
individual has no other violations beyond the driving
under suspension violations.

Because judges and prosecutors have often been
told by driving under suspension offenders that the
offenders did not receive a notice of suspension, the
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members of the commission requested representatives
of the Department of Transportation to provide
information regarding the cost of mailing notices by
certified mail.  Representatives of the department
reported the cost of mailing notices by certified malil
would be approximately $1 million per biennium. The
cost of each letter sent by certified mail would be
approximately $6.46 and the department sends an
average of 220 suspension or revocation letters per day.
An analysis of the process of sending and receiving the
documents by certified mail indicated it would take
approximately five minutes to prepare the letter and
three minutes to enter the receipt into the system.
Therefore, the additional time needed to prepare, send,
and receive the certified letters and receive the returned
notices would require 3.5 FTE positions, which would
cost approximately $700 per day or $185,000 per year.

The commission considered a bill draft to provide
additional flexibility to the Department of Transportation
in providing temporary restricted licenses, expand the
potential uses of a temporary restricted license, and
require a court to dismiss a charge for driving under
suspension if the defendant provides proof that the
defendant has reinstated the operator's license within
20 days after the date of the offense.

Although the members of the commission generally
supported the bill draft, concerns were raised concerning
the expansion of potential uses of a temporary restricted
license and the impact the change could have on law
enforcement officers having to determine if an individual
was operating the vehicle within the restrictions placed
on the license. In addition, members of the commission
guestioned whether enough time was being allowed
under the provision which would require a judge to drop
a charge of driving under suspension if the defendant
provides evidence of a reinstatement of the license
within 20 days. Some members of the commission also
objected to a provision in the bill draft which would have
allowed the Director of the Department of Transportation
to impose additional restrictions on a license beyond the
restrictions specifically listed in the bill draft.

Conclusions and Recommendations

The commission recommends the Governor include
increased funding in the executive budget for the
Robinson Recovery Center, including funding specifically
addressing the expansion of beds available for female
clients.

The commission makes no recommendation with
respect to the monetary thresholds that trigger felony
offenses.

The commission recommends House Bill No. 1027 to
provide additional flexibility to the Department of
Transportation in providing temporary restricted licenses;
expand the potential uses of a temporary restricted
license to include use for attendance at an appropriate
licensed addiction treatment program, or a treatment
program ordered by a court, or to use as necessary to
prevent the substantial deprivation of the educational,
medical, or nutritional needs of the offender or an
immediate family member of the offender; and authorize
a court to dismiss a charge for driving under suspension



if the defendant provides proof that the defendant has
reinstated the operator's license within 60 days after the
date of the offense.

IMPOSITION OF FEES
UPON OFFENDERS STUDY
Background
2005-06 Interim and 2007 Legislation

During the 2005-06 interim, the commission received
testimony regarding the funding of community service
programs. The commission was informed that
14 community service organizations were operating in
the state and approximately one-third of the programs'
budgets were supported through grants from the state.
However, the testimony also indicated that the level of
state support varied greatly among the programs. The
commission also received testimony from officials from
the Department of Corrections and Rehabilitation
indicating the community service programs were
expected to become self-supporting within a few years
after implementation. At the end of the interim, the
commission recommended the Governor include in the
executive budget $200,000 to be administered on a cost-
share basis with local governments for the operation of
community service programs.

Although funding was not included in the executive
budget for community service programs, the Legislative
Assembly enacted 2007 Senate Bill No. 2243, which
imposed a $50 community service supervision fee upon
each defendant who receives a sentence that includes
community service. The bill provided that the community
service supervision fees collected are to be deposited in
the community service supervision fund to be used to
provide community service supervision grants. The bill
appropriated $125,000 from the fund for the 2007-09
biennium to the Department of Corrections and
Rehabilitation for providing matching grants for
community service supervision of offenders and directed
the department to use $100,000 of the funds
appropriated in the field services line item in Section 3 of
2007 House Bill No. 1015 for the purpose of providing
matching grants for community service supervision of
offenders for the biennium.

2007-08 Interim and 2009 Legislation

During the 2007-08 interim, the commission again
examined issues related to the community service
programs. The commission received testimony
indicating the community service fee was low on the
hierarchy of fees that a court was required to impose,
and defendants often did not have the financial
resources to pay the fees imposed by courts. Therefore,
many judges were not imposing the community service
fee when ordering a defendant to perform community
service. The commission was informed that less than
$15,000 had been collected and deposited in the
community service supervision fund during the first nine
months of the 2007-09 biennium, and community service
supervision grants were not likely to amount to the
$125,000 appropriated from the fund for the biennium.
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At the conclusion of the interim, the commission
recommended 2009 Senate Bill No. 2028 to repeal the
$50 community service supervision fee, and
recommended the Governor include $500,000 in the
executive budget for the Department of Corrections and
Rehabilitation to be used by the department to provide
matching grants for community service programs at a
level to be determined by the department.

The Legislative Assembly amended Senate Bill
No. 2028 to retain the community service supervision
fee, but reduced the fee to $25. The Legislative
Assembly also provided an appropriation of $62,500
from the community service supervision fund to the
department in 2009 Senate Bill No. 2015 and provided
an appropriation of $375,000 from the general fund to
the Office of Management and Budget (OMB) in 2009
Senate Bill No. 2178 for community service supervision
grants.

2009-10 Interim and 2011 Legislation

During the 2009-10 interim, the commission
continued to examine issues relating to community
service programs and the imposition of the community
service supervision fee. The commission again was
informed the community service supervision fee is low
on the hierarchy of fees that a court is required to
impose, and defendants often do not have the financial
resources to pay the fees imposed by courts. Therefore,
many judges do not impose the fee or waive the fee
when ordering a defendant to perform community
service. The commission received testimony regarding
the varied level of funding of community service
organizations by local governments and a lack of
consistency in establishing adequate local participation
fees to cover the costs of the programs.

The commission considered a bill draft that would
have eliminated the community service supervision fee.
Although commission members generally agreed that
community service programs should continue to receive
state support separate from the community service
supervision fee, members of the commission were
reluctant to eliminate the fee without further study of all
the fees that may be imposed upon a defendant upon
sentencing as well as other fees that may be imposed
upon offenders. Thus, the commission recommended
Senate Concurrent Resolution No. 4001 to request the
Legislative Management to study the imposition of fees
at sentencing and other fees that are imposed upon
offenders. The commission also recommended the
Governor include in the executive budget an amount
equal to or greater than the amount provided during the
2009-11 biennium to support community service
programs.

In addition to adopting the study resolution, the
Legislative Assembly in 2011 enacted Senate Bill
No. 2275, which appropriated $375,000 from the general
fund for the biennium to support the community service
programs. Senate Bill No. 2275 included a statement of
legislative intent which provided that it is "the intent of
the sixty-second legislative assembly that the funds
appropriated in section 1 of this Act are considered
ongoing funding and that the funds be a part of the office



of management and budget's base budget as a separate
line item for the 2013-15 biennium." The annual funding
for the community service programs during the 2011-13
biennium is to be allocated as follows:

e Barnes County - $9,091.

Bismarck (urban) - $20,293.
Bismarck (rural) - $10,667.
Devils Lake - $10,747.
Dickinson - $12,683.
Fargo - $24,127.

Grand Forks - $19,803.
Jamestown - $13,883.
Minot - $16,194.

Richland County - $9,931.
Rugby - $11,657.

Sargent County - $8,086.
Wells County - $8,189.
Williston - $12,149.

Section 29-26-22(3) provides that community service
supervision fees collected must be deposited in the
community service supervision fund to be used to
provide community service supervision grants subject to
legislative appropriations. The Legislative Assembly in
2011 did not appropriate any funds from the community
service supervision fund.

Community Service Programs

Community service programs were formed in North
Dakota in 1993 to provide community-based alternatives
to incarceration and allow juvenile and adult offenders to
perform court-ordered community service obligations for
the benefit of nonprofit organizations and local
communities. Initially, the state provided funding to
assist in establishing the programs. However, the
Department of Corrections and Rehabilitation ceased
providing the grants after June 30, 2006, due to
reductions in funding and prioritization of programs. In
addition to the state funding, the programs have
received funding from local governments and from
participation fees imposed on offenders ordered to
perform community service.

Other Statutory Fees

Section 29-26-22 requires a court, upon a plea or
finding of guilt, to impose a court administration fee in
lieu of the assessment of court costs in all criminal cases
except infractions.  Under that section, the court
administration fee must include a fee of $125 for a
Class B misdemeanor, $200 for a Class A misdemeanor,
$400 for a Class C felony, $650 for a Class B felony, and
$900 for a Class A or AA felony.

Section 29-26-22 also provides that in all criminal
cases except infractions, the court administration fee
must include an additional $100. From the additional
$100 court administration fee, the first $750,000
collected per biennium must be deposited in the indigent
defense administration fund, which must be used for
indigent defense services in this state, and the next
$460,000 collected per biennium must be deposited in
the court facilities improvement and maintenance fund.
After the minimum thresholds have been collected,
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one-half of the additional court administration fees must
be deposited in each fund.

Section 29-26-22 allows a court to waive the
administration fee or community service supervision fee
upon a showing of indigence. That section further
provides that district court administration fees, exclusive
of amounts deposited in the indigent defense
administration fund and the court facilities and
improvement fund, and forfeitures must be deposited in
the state general fund. A court may allow a defendant to
pay any assessed administration fee or community
service supervision fee in installments. When a
defendant is assessed administration fees or a
community service supervision fee, the court may not
impose at the same time an alternative sentence to be
served if the fees are not paid.

Under Section 12.1-32-07, when a court orders
probation for an offender, the court is required to order
supervision costs and fees of not less than $45 per
month unless the court makes a specific finding on
record that the imposition of fees will result in an undue
hardship. The court is also authorized to impose as a
condition of probation that the defendant make
restitution or reparation to the victim of the defendant's
conduct for the damage or injury which was sustained,
pay any fine imposed, and support the defendant's
dependents and meet other family responsibilities. In
addition, as a condition of probation, the court may order
the offender to reimburse the costs and expenses
determined necessary for the defendant's adequate
defense when counsel is appointed or provided at public
expense for the defendant.

Section 12.1-32-08 authorizes the court to order the
defendant to reimburse indigent defense costs and
expenses as a condition of probation. That section also
provides the reimbursement amount must include an
application fee imposed under Section 29-07-01.1 if the
fee has not been paid before disposition of the case and
the court has not waived payment of the fee. Section
29-07-01.1 imposes a nonrefundable application fee of
$25 to be paid at the time an application for indigent
defense services in the district court is submitted.

Section 12.1-32-08 requires a court, when restitution
ordered by the court is the result of a finding that the
defendant issued a check or draft without sufficient funds
or without an account, to impose as costs the greater of
the sum of $10 or an amount equal to 25 percent of the
amount of restitution ordered, except the amount may
not exceed $1,000. The state-employed clerks of district
court are required to remit the funds collected to the
State Treasurer for deposit in the restitution collection
assistance fund. The funds deposited into the restitution
collection assistance fund are appropriated to the judicial
branch on a continuing basis for the purpose of
defraying expenses incident to the collection of
restitution, including operating expenses and the
compensation of additional necessary personnel. The
state's attorneys and county-employed clerks of district
court are required to remit the funds collected to the
county treasurer to be deposited in the county general
fund.



Section 12.1-32-16 provides that when an individual
whose occupational, professional, recreational, motor
vehicle operator, or vehicle license or registration has
been suspended for nonpayment of child support is
convicted of engaging in activity for which the license or
registration was required, the court shall require as a
condition of the sentence that the individual pay
restitution in the amount of $250, or a higher amount set
by the court.

Section 27-01-10 allows the governing body of a
county to, by resolution, authorize the district judges
serving that county to assess a fee of not more than $25
as part of a sentence imposed on a defendant who
pleads guilty to or is convicted of a criminal offense or of
violating a municipal ordinance for which the maximum
penalty that may be imposed by law for the offense or
violation includes imprisonment. That section also
allows the governing body of a city to, by ordinance,
authorize a municipal judge to assess a fee of not more
than $25 as part of a sentence imposed on a defendant
who pleads quilty to or is convicted of violating a
municipal ordinance for which the maximum penalty that
may be imposed under the ordinance for the violation
includes imprisonment. All fees paid to a district or
municipal court must be deposited monthly in the county
or city treasury for allocation by the governing body of
the county or city to a private, nonprofit domestic
violence or sexual assault program or a victim and
witness advocacy program of which the primary function
is to provide direct services to victims of and witnesses
to crime.

Testimony and Commission Considerations

The commission received a report from a
representative of the judicial branch regarding fees
collected or imposed by the judicial branch. The report
indicated that for the 2009-11 biennium, the judicial
branch collected the following fees from offenders:

¢ Criminal court administration fees - $4,777,928.
Bail bond forfeitures - $612,810.

District court costs - $22,619.

Indigent defense recoupment - $288,519.

Indigent defense application fee - $180,517.
Indigent defense administration fund - $1,566,192.
Court facilities improvement and maintenance
fund - $1,276,192.

¢ Restitution collection assistance fund - $47,923.

e Community service fee - $51,378.

The commission received testimony from a clerk of
court regarding the collection of restitution. The
testimony indicated collection of restitution is likely to
become more efficient with the implementation of a new
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computer system that also is used to assist in the
collection of fines, fees, and administrative costs. With
the new system, clerks of court are able to better monitor
the collection of costs and track payments. |If a
defendant is found to be in arrears on payments, the
clerk of court may transfer the file to the court for action
by the court, including an order to show cause.

The commission received a report relating to
community service programs which indicated in fiscal
year 2010, 2,478 offenders performed community
service, 26 percent of which performed the community
service in Fargo. In 2010 a total of 75,267.32 hours of
community service were completed with a noncash
value to the worksites of $602,138.56, based upon a
wage of $8 per hour. The report concluded that the
hours of community service performed in 2010 saved
9,408.4 days of prison or jail service, which at an
estimated cost of $65 per day provided a savings of
$611,547.

A representative of community service programs
reported that the various community service programs
are supported by a variety of funding sources including
grants and a program fee that may be collected from
offenders participating in the community service
programs. It also was reported the amount of
community service supervision fees being collected and
deposited in the community service supervision fund has
been decreasing and that due to an oversight in the
2011-13 biennium budgets for the Department of
Corrections and Rehabilitation and OMB, there was no
biennial appropriation of the funds deposited in the
community service supervision fund. It was suggested
that the fund should be placed under the budget of OMB.
However, the representative of the community service
agencies testified that although OMB has been the fiscal
home for the general fund appropriation for community
service programs during the last two bienniums, there is
no guarantee the community service programs will be
included in the office's budget in the future. It was
argued that because the community service programs
continue to be used by the courts and the programs
have no state agency that oversees the various
programs and budgets for the programs, the designation
of a state agency to provide technical assistance and to
serve as a fiscal home of the programs would help
ensure the future viability of community service
programs.

Conclusion
The commission makes no recommendation as a
result of its study.



EDUCATION FUNDING AND TAXATION COMMITTEE

The Education Funding and Taxation Committee was
assigned two studies. Section 2 of Senate Bill No. 2281
(2011) directed a study of concussion management with
respect to youth athletics, including the nature, scope,
and applicability of programs designed to prevent or
eliminate concussions. Section 40 of Senate Bill
No. 2150 (2011) directed an examination of short-term
and longer-term state involvement in funding elementary
and secondary education.

The Legislative Management also assigned to the
committee the responsibility to receive reports regarding
the financial condition of schools, school district
employee compensation, student scores on recent
statewide tests of reading and mathematics, requests for
and waivers of accreditation rules, requests for and
waivers of statutory requirements governing instructional
time for high school courses, Indian education issues
and the development of criteria for grants to low-
performing schools, the state's participation in the
Compact on Educational Opportunity for Military
Children, the failure of any school board to meet the
statutory threshold for increasing teacher compensation,
the status of the statewide longitudinal data system plan,
and the provision of services to students in grades 6
through 8 who are enrolled in an alternative education
program.

Committee  members  were Representatives
RaeAnn G. Kelsch (Chairman), Bette Grande, Craig
Headland, and Bob Hunskor and Senators Dwight Cook,
Tim Flakoll, Joan Heckaman, and Gary A. Lee.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2012. The Legislative
Management accepted the report for submission to the
63" Legislative Assembly.

CONCUSSION MANAGEMENT STUDY
Background
What Is a Concussion?

A concussion is a type of traumatic brain injury. It is
generally caused by a bump, blow, or a jolt to the head.
It can also occur from a fall or a blow to the body that
causes the head and brain to move quickly back and
forth.

Health care professionals often describe concussions
as "mild" brain injuries because concussions are usually
not life-threatening. Most people with a concussion
recover quickly and fully. Some people, however,
experience symptoms that last for days, weeks, or even
longer.

Signs and Symptoms of a Concussion

According to the Centers for Disease Control and
Prevention, concussion symptoms usually fall into four
categories:
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Thinking/ Emotional/

Remembering Physical Mood Sleep

Difficulty Headache Irritability Sleeping

thinking clearly . more than
Fuzzy or blurry vision usual

Feeling slowed | Nausea or vomiting | Sadness Sleeping less

down (early on) than usual
Dizziness

Difficulty Sensitivity to noise or | More Trouble falling

concentrating light emotional asleep

Balance problems

Nervousness
or anxiety

Difficulty
remembering
new information

Feeling tired, having
no energy

Some of these symptoms may appear immediately
after an injury. Others may not be noticed for days or
months. Sometimes, individuals do not recognize or
admit that they are having problems. Sometimes,
individuals do not understand why they are having
problems and they do not associate their problems with
their injury. The signs and symptoms of a concussion
can be difficult to sort out and, early on, can be easily
missed by the individual with the concussion, as well as
by family members or even health care providers.
People may look fine even though they are acting or
feeling differently.

When to Seek Medical Attention

Concussions can, however, be life-threatening. A
dangerous blood clot may form on the brain and crowd
the brain against the skull. The Centers for Disease
Control and Prevention therefore recommends that
medical attention be sought if an individual who has
been injured experiences:

e A headache that gets worse and does not go

away;

o Weakness, numbness, or decreased coordination;

e Repeated vomiting or nausea; or

e Slurred speech.

An immediate emergency room visit is suggested if
the individual who has been injured:

o Looks very drowsy or cannot be awakened;
Has one pupil that is larger than the other;
Is having convulsions or seizures;
Cannot recognize people or places;
Is becoming more and more confused, restless, or
agitated;
o s exhibiting other unusual behavior; or
e Loses consciousness.

Statistics

The Centers for Disease Control and Prevention
estimates that 1.7 million individuals sustain traumatic
brain injuries each year--1.3 million of those events
result in emergency room visits wherein the patient is
treated and then released. In roughly 20 percent of the
cases, hospitalization is required and in approximately
3.8 percent of the cases, death is a result. The Centers




for Disease Control and Prevention also estimates that
75 percent of the traumatic brain injuries occurring each
year are concussions--35.2 percent of the total traumatic
brain injuries are the direct result of falls, 17.3 percent
result from motor vehicle or other traffic accidents,
16.5 percent involve a "struck by/against” event, and
10 percent result from assaults.

Adults aged 75 and older have the highest rate of
traumatic brain injury-related hospitalization and death.
Male children below the age of four have the highest rate
of traumatic brain injury-related emergency room visits.
Children below the age of 14, however, account for
nearly half a million of the annual emergency room visits
for traumatic brain injury-related events.

Legislation
Genesis

While trauma-related disability and deaths in young
athletes are relatively uncommon, given the vast number
of students who participate in school-related or other
organized sports, any such occurrence has a
devastating effect on families and communities. In 2006,
Zackery Lystedt was a middle school student. Playing
late in the first half of a football game, his head hit the
ground, he grabbed his helmet in pain, and he struggled
to get up. Zackery made it to the sideline, sat out for
about 15 minutes, and then went back in for the
remainder of the game. Late in the fourth quarter,
Zachery made a tackle and forced a fumble at the goal
line. He was unsteady on his feet and, approximately
60 seconds later, he collapsed. He had suffered a
concussion on the first hit. The second hit caused a
brain hemorrhage. Five hours after the game, he had
emergency surgery. He spent three months in a
comma, nine months not being able to speak, and years
in therapy. He remains in a wheelchair.

It is Zachery's name that is found in the title of
Washington state's concussion law--legislation that has
served as a model for 39 states in which similar
legislation has been enacted and eight states in which
the legislation is currently pending. All of the enacted
legislation targets public schools or school districts.
Some state legislatures extended requirements to
nonpublic schools and others even included various
private clubs, leagues, and organizations. While most of
the legislation is very similar in intent and purpose, there
are significant differences in detail and clarity. This is
most noticeable with respect to directives that a student
be removed from practice or play. Much of the
legislation does not indicate who has the duty to remove
a student and who has the power, i.e., who "must" and
who "may" remove a student suspected of having a
concussion.

North Dakota

Senate Bill No. 2281 (2011) requires school districts
and nonpublic schools to be subject to a concussion
management program. The law, which is codified in
North Dakota Century Code Section 15.1-18.2-04, is
silent with respect to how that concussion management
program is developed, but very specific with respect to
the program's content.
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The concussion management program must set forth
in clear and readily comprehensible language the signs
and symptoms of a concussion. With respect to the
removal of an injured student, North Dakota's law places
specific obligations on specific individuals. An official
has a duty to remove a student from competition, and a
coach or an athletic trainer has a duty to remove a
student from practice, training, or competition under the
following circumstances:

1. If the student reports any sign or symptom of a
concussion;

2. If the official, coach, or athletic trainer
determines that the student exhibits any sign or
symptom of a concussion; or

3. If the official, coach, or athletic trainer is notified
that the student has reported or exhibited any
sign or symptom of a concussion by a licensed,
registered, or certified health care provider
whose scope of practice includes the recognition
of concussion signs and symptoms.

Once a student is removed, the student must be
evaluated by a licensed, registered, or certified health
care provider whose scope of practice includes the
"diagnosis and treatment" of concussion. This individual
must have a much higher level of training than the
individual who is mentioned above and whose scope of
practice must include only the "recognition" of
concussion symptoms. A student may not return to
practice, training, or competition unless the student or
the student's parent obtains written authorization from a
licensed, registered, or certified health care provider
whose scope of practice includes the diagnosis and
treatment of concussion and provides that authorization
to the student's coach or trainer.

The concussion management program must also
require that each official, coach, and athletic trainer
receive biennial training regarding the nature and risk of
concussion. The final component of the law provides
that the student's school district or nonpublic school
must ensure that before a student is allowed to
participate in a defined athletic activity, both the student
and the student's parent must document that they have
viewed information regarding concussions incurred by
students participating in athletic activities. This
information must be provided by the student's school
district or nonpublic school and may be in printed form or
in a verifiable electronic format.

Study

During the course of the 2011 legislative session, it
was suggested that the reach of Senate Bill No. 2281
should be extended to include other entities involved in
youth athletics, e.g., political subdivisions such as
municipalities and park districts, nonprofit organizations
such as YMCAs, and even private for-profit
establishments such as martial arts studios. It was
ultimately decided that the feasibility and desirability of
such an expansion should be examined through the
interim study structure.

Before the committee was willing to address an
expansion of the 2011 legislative enactment, the
committee wanted to settle a more pressing issue.



Senate Bill No. 2281 required the removal of a student
from practice, training, or competition under a variety of
circumstances, including notification that the student has
reported or exhibited any sign or symptom of a
concussion by a licensed, registered, or certified health
care provider whose scope of practice includes the
recognition of concussion signs and symptoms. Senate
Bill No. 2281 was considerably more limited, however,
with respect to which health care providers could
authorize the student's return to practice, training, or
competition. In fact, the bill required that the
authorization be provided by a licensed, registered, or
certified health care provider whose scope of practice
includes the diagnosis and treatment of concussion.
Under Section 47-17-01, a physician's scope of practice
includes the "diagnosis or treatment of diseases or
injuries of human beings." While it was clear that a
physician could provide the requisite authorization, it
was not clear whether this privilege extended to other
health care providers such as nurse practitioners,
physician assistants, athletic trainers, and physical
therapists.

The committee received testimony from various
health care providers regarding their scopes of practice
and the role that they believed they were able to play in
the diagnosis and treatment of concussion. While the
health care providers appeared to be in consensus with
respect to who among them was capable of causing a
student athlete to be removed from practice, training, or
competition in the event a concussion was suspected,
there was no consensus with respect to who among
them could definitively diagnose a concussion and
authorize a student's return. Physicians suggested that
by virtue of diagnosing a concussion, one is determining
that a student does not have a subdural hematoma, an
epidural hematoma, a skull fracture, or any number of
other injuries, some of which can be life-threatening or
fatal. They stated that once a diagnosis is made, a
number of health care providers can be involved in
managing the concussion. They indicated that the
determinations involved in diagnosing a concussion
could not, however, be made on the sideline.
Representatives of physical therapists stated that they
had reviewed their scope of practice and concluded that
physical therapists could diagnose a concussion.
However, they believed that it was not necessary to
diagnose a concussion in order to treat or manage it and
suggested that a statutory reference to the evaluation
and treatment or management of a concussion would be
sufficient.

The committee asked that the various perspectives
and concerns, to the greatest extent possible, be
reflected in a bill draft and presented for the committee's
consideration. The bill draft required that a student was
to be removed from practice, training, or competition if
the student reported any sign or symptom of a
concussion; if the student exhibited any sign or symptom
of a concussion; or if a licensed, registered, or certified
health care provider, whose scope of practice includes
the recognition of concussion signs and symptoms
determined, after observing the student, that the student
may have a concussion. The duty to remove the student
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was placed on each official, coach, and individual having
direct responsibility for the student during practice,
training, or competition.

Whereas current law requires that, once removed,
the student be examined by a licensed, registered, or
certified health care provider whose scope of practice
included the diagnosis and treatment of concussion, the
bill draft attempted to clarify the scope of practice issue
by listing six providers who were capable, by training
and experience, of evaluating a student who had been
removed. The six providers were physicians,
neuropsychologists, nurse practitioners, physician
assistants, athletic trainers, and physical therapists.

If the evaluating provider determined that the student
may have suffered a concussion, the bill draft required
the provider to consult with the student's parent and
determine an appropriate course of treatment. While
current law conditioned the student's return upon
presentation of a written authorization from a licensed,
registered, or certified health care provider whose scope
of practice includes the diagnosis and treatment of
concussion, the bill draft conditioned the student's return
upon presentation of a written authorization from a
physician, a neuropsychologist, a nurse practitioner, a
physician assistant, an athletic trainer after consultation
with a physician, or a physical therapist after
consultation with a physician.

The committee was told that, in most instances,
athletic trainers and physical therapists function as part
of a team approach designed to ensure the best possible
outcome for a student athlete and in those instances
where an athletic trainer or a physical therapist might be
functioning independently, the bill draft merely required
the individual to communicate, telephonically or
otherwise, with a physician, as an additional safeguard
in ensuring that nothing of medical consequence went
unnoticed. Physicians testified that there would be a
huge amount of liability to be shouldered in the event a
serious injury was missed.

Although the bill draft accommodated many of the
perspectives and concerns that had been articulated,
there were a number of issues that individual groups still
wished to have included, excluded, or otherwise
addressed. There was a request that the bill draft
include a safeguard to ensure that a coach could not,
with nefarious intent, call for a star player from an
opposing team to be removed. There was a request to
replace the list of health care providers who could
evaluate a student after removal with a reference to
scopes of practice, and there was a request to require
that those health care providers who were involved in
the evaluation of a student or in authorizing the student's
return to play have training in the evaluation and
management of concussion.

The bill draft revision still required the removal of a
student from practice, training, or competition if the
student reported any sign or symptom of a concussion; if
the student exhibited any sign or symptom of a
concussion; or if a licensed, registered, or certified
health care provider, whose scope of practice includes
the recognition of concussion signs and symptoms
determined, after observing the student, that the student



may have a concussion. The duty to remove the student
was placed on each official, on a student's coach, and
on the individual having direct responsibility for the
student during practice, training, or competition.

The bill draft revision specified that, once removed,
the student must be evaluated by a licensed health care
provider who is acting within the provider's scope of
practice and trained in the evaluation and management
of concussion. If the student is believed to have suffered
a concussion, the student may not return to practice,
training, or competition until written authorization is
granted by a similarly qualified health care provider.

The bill draft revision maintained the requirement that
the written authorization be retained by the student's
school district or nonpublic school for a period of
10 years after the conclusion of the student's enroliment.
This timeframe was intended to span the precollegiate
and collegiate playing years for most student athletes.
The committee was, however, told that educational
transcripts are retained for seven years and therefore
directed that the 10-year requirement be reduced to
seven, in the interest of synchronization.

The committee elected not to recommend extending
the reach of concussion legislation beyond its present
nexus of school districts and nonpublic schools. The
committee was informed that the various public and
private entities sponsoring youth athletics had done an
excellent job of promoting concussion awareness and
instituting programs and requirements to minimize
concussion injuries among their participants and attain
desired outcomes when injuries did occur.

Recommendation

The committee recommends House Bill No. 1028 to
maintain the required removal of students from practice,
training, or competition in the event a concussion is
suspected and  permit their return only upon the
authorization of a licensed health care provider who is
acting within the provider's scope of practice and trained
in the evaluation and management of concussion.

EDUCATION FINANCE STUDY

Background
North Dakota Constitutional Directives
Article VIII, Section 1, of the Constitution of North
Dakota provides:
A high degree of intelligence, patriotism,
integrity and morality on the part of every voter
in a government by the people being
necessary in order to insure the continuance of
that government and the prosperity and
happiness of the people, the legislative
assembly shall make provision for the
establishment and maintenance of a system of
public schools which shall be open to all
children of the state of North Dakota and free
from sectarian control. This legislative
requirement shall be irrevocable without the
consent of the United States and the people of
North Dakota.
The words in Section 1 have been unchanged since
their enactment in 1889.
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Article VIII, Section 2, of the Constitution of North
Dakota follows with the directive that:

The legislative assembly shall provide for a
uniform system of free public schools
throughout the state, beginning with the
primary and extending through all grades up to
and including schools of higher education,
except that the legislative assembly may
authorize tuition, fees and service charges to
assist in the financing of public schools of
higher education.

Article VIII, Section 3, of the Constitution of North
Dakota further requires that "instruction shall be given as
far as practicable in those branches of knowledge that
tend to impress upon the mind the vital importance of
truthfulness, temperance, purity, public spirit, and
respect for honest labor of every kind." Finally,
Article VIII, Section 4, of the Constitution of North Dakota
directs the Legislative Assembly to "take such other
steps as may be necessary to prevent illiteracy, secure a
reasonable degree of uniformity in course of study, and
to promote industrial, scientific, and agricultural
improvements."

Since the 1930s, the state has attempted to meet its
constitutional directives by providing some level of
financial assistance to local school districts. In the
mid-1950s, a legislative interim Education Committee
determined that the state assistance was set at arbitrary
levels. The committee also noted that existing statutes
did not require "uniform minimum local efforts through
the taxation of all property by the local school districts in
an effort to support their own education systems, to the
degree that is believed desirable by the Committee." It
was the 1957-58 interim Education Committee that
recommended passage of a state foundation aid
program.

Litigation - Bismarck Public School District
No. 1 v. State of North Dakota

From its inception in 1959, the foundation aid
program generated both discussion and disgruntlement.
Perceptions of funding insufficiencies and funding
inequities eventually lead to the initiation of legal action.
In 1989, the complaint in Bismarck Public School District
No. 1 v. State of North Dakota charged that disparities in
revenue among the school districts had caused
corresponding disparities in educational uniformity and
opportunity, which were directly and unconstitutionally
based upon property wealth. Siding with the plaintiffs,
the district court declared the North Dakota school
financing system to be in violation of Article VIII,
Sections 1 and 2, and Article I, Sections 21 and 22, of
the Constitution of North Dakota. The Superintendent of
Public Instruction was directed to prepare and present to
the Governor and the Legislative Assembly, during the
1993 legislative session, plans and proposals for the
elimination of the wealth-based disparities among North
Dakota school districts. The Superintendent's
recommendations included increasing the per student
payment, establishing a uniform 180 mill county levy,
allowing school districts a 25 mill optional levy,
distributing tuition apportionment in the same manner as



foundation aid, providing that federal and mineral
revenues in lieu of property taxes and districts' excess
fund balances be part of a guaranteed foundation aid
amount, requiring that all districts with fewer than
150 students become part of a larger administrative unit,
and providing $25 million for a revolving school
construction fund.

When the case was appealed to the North Dakota
Supreme Court, only three of the five justices held that
the state's education funding system was
unconstitutional. In accordance with Article VI,
Section 4, of the Constitution of North Dakota, four
justices are required for such a declaration.

Directional Changes - Exploring Alternatives in the
1990s - Initial Discussions

Although significant changes to the foundation aid
program were still several years away, the 1990s
heralded a directional shift in the discourse surrounding
education funding. Much of that discourse was
generated by demographic data. For the most part, the
baby boom generation had finished having children and
their successors had chosen to delay starting families
and to have significantly smaller families. This decline
had been especially noteworthy in an area covering
279 counties in six states. The area included the states
of Wyoming and Montana, half of Kansas, approximately
three-fourths of Nebraska, and most of South Dakota
and North Dakota.

In this state, much of the demographic decline had
been attributed to changes in agriculture. What was
once a highly labor-intensive industry was rapidly
becoming a highly capital-intensive industry. People
who at one time resided in rural areas because of their
involvement in agriculture had to move elsewhere to
take advantage of job opportunities. In 1900, over
90 percent of this state's population resided in rural
areas. By the waning years of the 20th century, over
two-thirds were residing in the 17 "urban" communities
having more than 2,500 residents.

Birthrates were examined, death rates were
examined, and outmigration rates were examined. Best
estimates indicated that the state's elementary and
secondary student population would decline from a
1997 level of 121,708 to 100,152 students by the year
2007. Legislators were told that fewer children and
fewer taxpayers would affect the number of school
closures, the number of school district consolidations,
and the educational opportunities for children. While the
legislative discourse addressed the multitude of school
districts and the ability to provide quality educational
services into the future, the discourse also recognized
that an evolving issue was the reliance on property taxes
as a principal funding source for education.

Reliance on Property Taxes

The 1995-96 interim Education Finance Committee
was told that school districts receive revenue from two
primary sources--the state general fund and local
property taxes. The committee was also told that
property taxes traditionally were favored as a significant
component in the funding of elementary and secondary
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education because they were a stable source of dollars.
Unlike income taxes, energy taxes, or sales taxes,
property taxes were not subject to economic fluctuations.
They were, however, becoming subject to concerns
regarding the continued ability of property owners to
meet the ever-increasing demands being placed on that
form of taxation.

In response, the Superintendent of Public Instruction
proposed placing a 2 percent earmarked tax on North
Dakota taxable income. Seventy-five percent of the
amount raised was to be returned to school districts so
that they could lower property taxes and the remaining
25 percent was to be retained by the state and
redistributed through the foundation aid formula. The
school district mill levy cap would have been lowered
from 185 mills to 110 mills. Proponents of this concept
suggested that issues of sales tax regressivity would be
avoided, cities levying sales taxes would not be as
opposed to an income tax hike as they would to a state
sales tax hike, and the Legislative Assembly could
change the distribution percentage to provide less
property tax relief but a higher state-level investment in
education. At the time, the state share of education
revenues was 42 percent and the local share was
46 percent. This proposal would have increased the
state share to 62 percent.

Opponents suggested that the proposal would have
no impact on districts that had unlimited taxing authority
and pointed out there was no guarantee that the money
raised would not be redirected by the Legislative
Assembly to other state needs, as opposed to being
dedicated to elementary and secondary education. They
stated that the end result could in fact be an increase in
income taxes with no long-term reduction in property
taxes.

The North Dakota Stockmen's Association had also
proposed an increase in the personal income tax rate,
together with an increase in the corporate tax rate. Like
the Superintendent of Public Instruction's proposal, this
too would have raised $100 million annually. It was
suggested that 20 percent could be considered new
money for education while 80 percent could be returned
in the form of property tax relief. School districts would
have had their mill levies lowered by the property tax
replacement funding and they would have been allowed
to increase their mill levies by only 2 percent each year.
This proposal was also dismissed as merely a way of
shifting the burden of taxation from those who own
property to those who generate income.

The committee did, however, discuss the possibility
of capping school district mill rates, provided the state
appropriation grew by a certain percentage each
biennium. This too was rejected. The belief was that
while a specific state appropriation would serve to
prevent school districts from increasing their mill levies,
nothing was being done to prevent other local taxing
entities from laying claim to property tax revenues for
their purposes.



Litigation - Williston Public School District
No. 1 v. State of North Dakota

In 2003, the school districts of Williston, Devils Lake,
Grafton, Hatton, Larimore, Surrey, Thompson, United,
and Valley City filed suit against the state alleging that
the state's system of funding education was inadequate
and that the system unfairly and arbitrarily resulted in
widely disparate funding, inequitable and inadequate
educational opportunities, and unequal and inequitable
tax burdens.

One month before the start of the trial, the plaintiffs
and the defendants determined that:

[1t is desirable and beneficial for them and for
the citizens of the State of North Dakota to
stay this Act and provide the North Dakota
Legislative Assembly the opportunity to settle,
compromise, and resolve this Action in the
manner and on the terms and conditions set
forth in this Agreement.

The terms and conditions required that the Governor,
by executive order, create the North Dakota Commission
on Education Improvement and submit to the Legislative
Assembly in 2007 an executive budget that includes at
least $60 million more in funding for elementary and
secondary education than the amount appropriated by
the Legislative Assembly in 2005.

In return, the plaintiffs agreed to stay the litigation
until the close of the 2007 legislative session and at that
time to dismiss the action without prejudice if the
Legislative Assembly appropriated at least the additional
$60 million and approved a resolution adopting the North
Dakota Commission on Education Improvement as a
vehicle for proposing improvements in the system of
delivering and financing public elementary and
secondary education. The plaintiffs also agreed that if
the conditions were met, they would not commence
another action based upon the same or similar
allegations before the conclusion of the 2009 legislative
session.

North Dakota Commission on Education
Improvement

The North Dakota Commission on Education
Improvement, as initially configured, consisted of the
Lieutenant Governor--in his capacity as the Governor's
designee, the Superintendent of Public Instruction, four
members of the Legislative Assembly, four school district
administrators, and three nonvoting members
representing the major education interest groups. The
commission was instructed to recommend ways in which
the state's system of delivering and financing public
elementary and secondary education could be improved
and, within that charge, to specifically address the
adequacy of education, the equitable distribution of
funding, and the allocation of funding. The commission's
recommendations became the basis for Senate Bill
No. 2200 (2007).

Education Finance - 2007 Legislative Session

Senate Bill No. 2200 presented a revolutionary new
education funding formula. The bill consolidated
education dollars that had been assigned to a variety of
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previously existing funding categories and established
new weighting factors that reflected the added costs of
providing education to certain categories of students and
the added costs of providing various statutorily
mandated services. In addition, the new formula
factored in the variable cost of providing services and
programs in small, medium, and large school districts.

To ensure a relatively consequence-free transition
from the prior formula to the new formula, provisions
were inserted to require a minimum percentage growth
in the per student payment and to likewise cap a
potential windfall in a district's per student payment. The
mill levy equalization factor, also known as the mill
deduct, was repealed, as were supplemental payments.
In their stead, the new formula required equity
payments, which accounted for deficiencies in a district's
imputed taxable valuation, and special provisions
accommodating districts with abnormally low taxable
valuations. The formula also included a reduction for
districts that levied fewer than 150 mills during the first
year of the biennium and fewer than 155 mills during the
second year of the biennium.

Special education payments were increased and the
state took on the full obligation of paying any amount
over 4.5 percent of the average cost per student for the
most costly 1 percent of special education students
statewide.

Based on the commission's recommendations, the
Legislative Assembly also increased the availability of
capital improvement loans for needy school districts,
provided increased funding for new career and technical
education centers and programs, and provided funding
for full-day kindergarten programs. Finally, the
Legislative Assembly reauthorized the North Dakota
Commission on Education Improvement and directed
that it focus its attention on  developing
recommendations regarding educational adequacy.

The 2007-09 funding for elementary and secondary
education had been increased by more than $92 million
over the previous biennium.

Study of Educational Adequacy - Picus Report

After the 2007 legislative session, the North Dakota
Commission on Education Improvement contracted with
Lawrence O. Picus and Associates (Picus) to identify the
resources needed in order to ensure an adequate
education for all students. Picus began with the premise
that adequacy requires all students to be taught the
state's curriculum and that strategies must be deployed
to use resources in ways that will double student
performance on state tests over the coming four to six
years. Picus determined very early in its efforts that,
while North Dakota students performed reasonably well
on state tests, only 30 to 40 percent of North Dakota
students performed at or above the proficiency standard
measured by the National Assessment of Educational
Progress. It was Picus' determination that North Dakota
students would need to achieve at much higher levels if
they were to be deemed fully prepared, upon high school
graduation, for either college or the workplace. Picus
concluded that existing state per student payments,
coupled with the yield of 185 mills on 88.5 percent of the



state average imputed valuation per student, amounted
to approximately $7,024 per student, whereas, in order
to achieve adequacy, the expenditure per student would
need to be $7,293.

Picus also insisted that expending a specific dollar
amount per student would not achieve the desired
results unless the expenditures were linked to certain
programmatic strategies that guaranteed the desired
results. Without such linkages, the final effect would be
nothing other than the existing education system at a
much higher cost to taxpayers.

Picus' recommendations, therefore, included class
size maximums for core courses, increases in the
percentages of specialists and elective teachers,
instructional coaches for professional development,
tutors, increases in weighting factors for new English
language learners, funding of extended day programs,
funding for increased services to gifted and talented
students, increases in guidance counselors per student,
the creation of support positions that could be filled by
social workers, nurses, psychologists, family outreach
persons, caseworkers, or additional guidance
counselors, depending on a school's needs, and
sufficient numbers of noninstructional aides, librarians,
administrative staff, and clerical staff.

In addition, Picus recommended increases in
professional development days and suggested that
technology funding should be included at the rate of
$250 per student, student activities should be included at
the rate of $200 per elementary student and $250 per
high school student, central office personnel should be
included at the rate of $600 per student, and school and
school district maintenance and operations funding
should be included at the rate of $600 per student.

Whereas Picus' definition of adequacy would have
required that all students be taught the state's curriculum
and that resources be used in ways that would double
student performance on state tests over the coming four
to six years, the definition of adequacy used by the
commission would require that all students complete a
rigorous core curriculum established by the state,
demonstrate proficiency on state assessments, and
score above the national average on the ACT, the SAT,
or WorkKeys.

Education Finance - 2009 Legislative Session

After reviewing the Picus report, the North Dakota
Commission on Education Improvement made its own
recommendations to the North Dakota Legislative
Assembly. House Bill No. 1400 (2009) was the vehicle
by which many of the policy recommendations were
enacted. House Bill No. 1013 (2009) contained many of
the appropriations.

North Dakota Commission on
Education Improvement -
Recommendations

2009 Legislation (House
Bill Nos. 1400 and 1013)

Provide $10 million for deferred
maintenance

$85.6 million was
appropriated as one-time
state grants for
maintenance

Increase the special education weighting
factor from .067 to .07

Enacted

Establish an "at-risk" factor of .05

A factor of 0.25 was
enacted (Effective July 1,
2011)

Establish three levels of English
language proficiency and assign
weighting factors of .20, .05, and .02

Factors of .30, .20, and .07
were enacted

Discontinue the minimum mill levy offset,
which was triggered at 155 mills

Enacted

Apply the school district ending fund
balance deduct after all other
calculations except those specifically
excluded by law (and if depleted, apply
the deduct to transportation payments)

Enacted (by statute and
through rule)

Provide that the state aid per weighted
student unit in 2009-10 should be no less
than 108 percent of the baseline funding
per weighted student unit and no less
than 112.5 percent thereafter

Enacted

Provide that the state aid per weighted
student unit in 2009-10 should not
exceed 120 percent of the baseline
funding per weighted student unit and
should not exceed 134 percent thereafter

Enacted

Reauthorize school district planning
grants

Enacted

Reauthorize the membership and duties
of the North Dakota Commission on
Education Improvement

Enacted

Continue the requirement that 70 percent
of new money be used to increase
teacher compensation

Enacted with an exclusion
for one-time state grants for
maintenance

Provide that if a district experienced an
abnormal reduction in federal funds
during the 2006-07 base year, that
district could use a two-year average to
compute its base year

Enacted

Retain the equity payments and provide
that reorganized districts and those that
receive property through dissolution
should not have their equity payments
reduced for two years

Enacted

Beginning in 2010, require one licensed
tutor for every 400 students in
kindergarten through grade 3, in addition
to those funded through Title | and
authorize the substitution of instructional
coaches

Enacted (referred to as
student performance
strategists)

Increase staffing levels for counselors in
accredited schools from 1 FTE position
per 450 students to 1 FTE position per
300 students in grades 7 through 12 and
authorize one-third of these positions to
be filled by career advisors

Enacted

North Dakota Commission on
Education Improvement - 2009 Legislation (House
Recommendations Bill Nos. 1400 and 1013)

Appropriate $390,000 to the Department
of Career and Technical Education for
the training, certification, and supervision
of career advisors

Enacted

Provide education funding "adequacy" by | Enacted
increasing the appropriation for
elementary and secondary education
funding by $100 million

Appropriate $123,618 to the
Superintendent of Public Instruction for
1 FTE position to monitor career advisors

Enacted
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Fund elementary summer programs for
remedial mathematics and remedial
reading and beginning July 1, 2010, fund
summer science and social studies
courses, as well as mathematics and
reading, for grades 5 through 8

Enacted




North Dakota Commission on
Education Improvement -
Recommendations

2009 Legislation (House
Bill Nos. 1400 and 1013)

North Dakota Commission on
Education Improvement -
Recommendations

2009 Legislation (House
Bill Nos. 1400 and 1013)

Create a merit diploma that requires
three years of mathematics, three years
of science, and three years of focused
electives emphasizing languages, fine
arts, and career and technical education
for a total of 22 units

Enacted (requirements for a
high school diploma)

Authorize certain students to select an
optional high school curriculum that
requires two years of mathematics, two
years of science, and three years of
focused electives, for a total of 21 units

Enacted

Provide a scholarship in the amount of
$750 per semester for students who
meet stated academic and assessment
requirements

Enacted

Require a formative or an interim
assessment such as the measures of
academic progress for all students in
grades 2 through 10

Enacted as a requirement
for all students in grades 2
through 10 at least once
each year

Appropriate $219,032 to the
Superintendent of Public Instruction for
individuals who will review and propose
improvements to the professional
development plans, manage instructional
coaching grants, and oversee
compliance with curricular requirements

Enacted

Provide $2.3 million to the Education
Standards and Practices Board for the
mentoring of first-year teachers

Enacted

Provide $500,000 for three pilot
programs pertaining to model
instructional coaching

Provide transportation funding at

81 cents per mile for large schoolbuses,
42 cents per mile for small school
vehicles, and 22 cents per ride for
students transported

Enacted at funding rates of
92 cents per mile for large
schoolbuses, 42 cents per
mile for small school
vehicles, and 24 cents per
ride for students transported

Require that a Career Interest Inventory
be given to all students at least once in
grades 7 through 10

Enacted as a requirement
for all students at least once
in grades 7 and 8 and once
in grades 9 and 10

Require and fund the cost of a
summative assessment before
graduation

Enacted

Provide $560,000 in state aid for the
summative assessments and $535,000
in state aid for the interim assessments

Provided additional state aid
to reimburse districts for the
cost of the required
assessments

Require that all schools use
PowerSchool by the beginning of the
2010-11 school year

Enacted without a specific
date

Establish a North Dakota Early Learning
Council

Enacted

Provide a factor of .20 for any four-year
old attending an approved program for at
least two half days per week

Not enacted

Provide $25,000 annually to each of the
eight regional education associations
and $2.6 million via a factor of .004 for
each participating student

Enacted

Adjust the special education multiplier
from 4.5 to 4.0 times the state average
cost of education for the 1 percent of
special education students requiring the
greatest expenditures and appropriate
$15.5 million

Enacted

Transfer savings from the special
education contracts line item to the state
aid line item at the conclusion of the
2007-09 biennium and at the conclusion
of the 2009-11 biennium

Enacted

Authorize a transfer from the Bank of
North Dakota to guarantee funding for
special education contracts

Enacted

Authorize four early dismissal days
beginning with the 2010-11 school year
to provide for two hours of teacher
collaboration

Enacted

Increase the number of instructional days
from 173 to 174

Enacted

Increase the number of instructional days
from 174 to 175 if resources allow

Enacted effective July 1,
2011

Add a third day for professional
development activities

Not enacted

Require each school district to adopt a
professional development plan and have
it reviewed by the Superintendent of
Public Instruction and a professional
development advisory committee

Enacted
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Increase transportation grants by
$5 million

Enacted with a $10 million
increase for transportation

grants plus an additional

$5 million, depending on the
forecasted ending fund
balance

At the conclusion of the 2009 legislative session, the
North Dakota Commission on Education Improvement
began its third and final interim effort. The makeup of
the commission had been changed statutorily to remove
the school district business manager and to add the
Director of the Department of Career and Technical
Education as a voting member. In addition, the list of
nonvoting members, which had included representatives
of the North Dakota Council of Educational Leaders, the
North Dakota Education Association, and the North
Dakota School Boards Association, was expanded with
the addition of the president of a private four-year
institution of higher education, the owner or manager of
a business, and the Commissioner of Higher Education.

The commission's recommendations to the
Legislative Assembly in 2011 included the following:
e Replace the .002 technology factor with a

.006 data collection factor and provide that the
money so raised would be forwarded directly to
the Information Technology Department on behalf
of individual school districts to assist with the
costs of purchasing, installing, and supporting
PowerSchool;

e Authorize the Superintendent of Public Instruction
to waive the PowerSchool requirement for
reservation schools that are required to use a
specific program by federal law;

e Require that the state assume the cost of having
every 11" grade student take either the ACT,
including the writing portion, or WorkKeys;

e Require each school district to report the number
of students who took either the ACT or the
WorkKeys and explain the circumstances
surrounding those students who took neither
assessment;

o Clarify that the divisor referenced in Section
15.1-27-11(6)(b) for the purpose of computing




imputed taxable valuation is the district's general
fund levy for the taxable year 2008;

e Reduce the wvolatility in determinations of
statewide average imputed taxable valuation per
student by disregarding any district having an
imputed taxable valuation per student that is
greater than three times the statewide average or
less than one-fifth of the statewide average;

¢ Redefine an isolated school district as one that
has fewer than 100 students in average daily
membership and encompasses an area greater
than 275 square miles and provide a weighting
factor of .10 for qualifying districts;

e Provide a transition payment for school districts
that currently have isolated schools but would not
qualify for payment under the newly proposed
definition;

e Increase the special education weighting factor
from .07 to .073;

e Increase the funding for
contracts by $500,000;

e Provide that for the 2011-12 school year, the total
amount of state aid payable to a district per
weighted student unit may not exceed
142 percent of the baseline funding and remove
the maximum restriction thereafter;

e Increase the transportation payments by
$5 million so that the payment for large
schoolbuses increases from $0.92 per mile to
$1.03, the payment for small buses increases
from $0.44 per mile to $0.46, the rate per student
ride increases from $0.24 to $0.26, and the rate
for family transportation increases to $0.46 for
each mile over two miles, one way; and

e Increase the per student payment by $100 per
student for the first year of the biennium and by an
additional $100 per student for the second year.

special education

Education Finance - 2011 Legislative Session

As its two predecessors, Senate Bill No. 2150 (2011)
incorporated the recommendations put forth by the North
Dakota Commission on Education Improvement. With
the enactment of Senate Bill No. 2013 (2011), the
amount appropriated for the grants - state school aid line
item was $918,459,478. In addition, Senate Bill
No. 2013 contained $16 million for special education
contracts, $48.5 million for transportation, and
$304 million in the grants--other grants line item.

Property Tax Relief Legislation
2007 Legislative Session
The Legislative Assembly's role in providing property
tax relief began with Senate Bill No. 2032 (2007). As
introduced, the bill provided a general fund appropriation
of approximately $74 million for property tax relief and
provided for allocation of the appropriated amount
among school districts. The bill provided adjustments to
reduce school district property tax levy authority by the
amount of property tax relief to be received by each
school district. The bill also established an allocation
process based on the number of mills levied by each
school district above the threshold of 111 mills.
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As enacted, however, Senate Bill No. 2032 was
substantially different.  The bill addressed income
eligibility for the homestead property tax credit, notices
for assessment increases, capped the length of time for
which voters could authorize unlimited levies, and
required that a three-year comparative report be
included with real estate and mobile home tax
statements. The bill also provided an income tax
marriage penalty credit, a homestead income tax credit,
and a commercial property income tax credit.

For the 2007-09 biennium, the Legislative Assembly
appropriated $3.6 million to the Tax Commissioner for
the expansion of the homestead tax credit and
$1.1 million for administrative costs related to the
legislation's property tax and income tax changes. In
addition, the Legislative Assembly transferred
$115 million from the permanent oil tax trust fund to the
state general fund to offset the anticipated revenue loss
resulting from the income tax credits.

The Tax Commissioner encountered various
difficulties in administering the income tax credits and
ultimately concluded that income taxation is not an
appropriate vehicle for the provision of property tax
relief.

2009 Legislative Session

Senate Bill No. 2199 (2009) embodied the
Governor's conceptualization for providing property tax
relief through statewide school district mill levy
reductions. At a cost of $295 million for the 2009-11
biennium, Senate Bill No. 2199 reduced school district
property tax levies by up to 75 mills and replaced the
revenue that the school districts would have lost through
direct grants.

The bill also required each school district with an
unlimited or excess mill levy to obtain voter approval for
their levy's continuation, at a specified number of mills,
by 2015, and instituted statutory alternatives in the event
that permission was not obtained. In 2010, $295 million
was transferred from the permanent oil tax trust fund to
the property tax relief sustainability fund for allocations
that would occur after the 2009-11 biennium.

2011 Legislative Session

The legislative effort to continue providing property
tax relief culminated with the passage of House Bill
No. 1047 (2011). Originally recommended by the interim
Taxation Committee, House Bill No. 1047 provided
$341.7 million to extend the 75 mill school district
property tax reduction concept through the 2011-13
biennium. The statutory parameters are similar to the
2009 enactment, except that the grant amount to which
a school district is entitled was limited. A current year
grant could not exceed the preceding year's grant by
more than the percentage increase in statewide taxable
valuation. The bill did make provisions for certain types
of property that are not subject to traditional property
taxes but which nevertheless provide revenue to school
districts.



Study

Amid concerns about the overall effectiveness of the
mill levy reduction grant program as a mechanism for
property tax relief, concerns about its potential to result
in the rededication of locally generated revenues to other
purposes also deemed meritorious, and general
concerns regarding long-term  sustainability, the
committee sought alternative methods by which school
district property tax rates could be effectively lessened
while maintaining the integrity of a state education
funding system that was designed to address equity and
adequacy. The committee realized that, in its initial
stages, the stated goal presented formulaic rather than
policy challenges and that the most efficient approach
would be to allow the Chairman to explore various
options and, if any proved to be viable, involve the
committee in assessing their desirability. The committee
was ultimately presented with five general concepts that
had been examined.

e The first concept is based on the provision of
adequate funding, using recommendations and
definitions from the Picus report. The current
weighting system would be maintained and the
local contribution would be set at 95 mills. A hold-
harmless provision would be instituted and the mill
levy reduction grant program would be eliminated.

e The second concept is based on the state
assuming 100 percent of the cost of education,
with that cost being defined as it was in the Picus
report. All unrestricted federal and tuition
revenues would be factored in, a hold-harmless
provision would be included, and the mill levy
reduction grant program would be eliminated.
School district taxing authority would be reworked
to allow the raising of local revenues only for
purposes of non-instructional activities.

e The third concept would eliminate the mill levy
reduction grant program and add its appropriation
directly to the state education funding formula. A
hold-harmless provision also would be included.

e The fourth concept would place a moratorium on
mill levy reduction grant increases and provide for
a 10-year phase-out period.

o The fifth concept would continue the current state
education funding formula and the mill levy
reduction grant program at its current level.

The preliminary cost estimates of providing state aid
to education using a formula that incorporates the
current mill levy reduction grants were presented to the
committee using annual figures that ranged from a low of
$632 million per year to a high of $918 million per year.
The biennial cost estimates ranged from $1.26 billion to
$1.83 bhillion.
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The committee was told there are certain general
concepts that should be carried forth in any educational
funding efforts that the Legislative Assembly undertakes
during the 2013 session. These include:

e The provision of funding at a level that ensures
the ability of schools to educate students to state
standards;

e The continued utilization of both state and local
revenue sources to support education;

e The reduction of this state's historical reliance on
property taxes as a funding mechanism;

e The provision of sufficient latitude for school
district funding of legitimate activities; and

e The provision of an adequate transitional period
within which school districts can accommodate
any negative impacts to their funding streams.

The committee was also told that it would be
preferable to maintain utilization of the existing funding
formula, to increase the current property tax reduction
efforts by an additional 60 mills, and to limit the school
district mill levy authority to 60 mills. This would serve to
effectively reduce the standard 185 mill school district
general fund levy by 67.5 percent

Conclusion
The committee makes no recommendation regarding
the education funding formula.

MISCELLANEOUS REPORTS

The committee received statutorily required reports
from the Superintendent of Public Instruction regarding
the financial condition of schools, school district
employee compensation, student scores on recent
statewide tests of reading and mathematics, requests for
and waivers of accreditation rules, requests for and
waivers of statutory requirements governing instructional
time for high school courses, Indian education issues
and the development of criteria for grants to low-
performing schools, the failure of any school board to
meet the statutory threshold for increasing teacher
compensation, and the provisions of services to students
in grades 6 through 8 who are enrolled in an alternative
education program. The committee also received a
statutorily required report from the Statewide
Longitudinal Data System Committee and a report from
representatives of the Grand Forks, Minot, Grand Forks
Air Base, and Minot Air Base school districts regarding
the state's participation in the Compact on Educational
Opportunity for Military Children.



EMPLOYEE BENEFITS PROGRAMS COMMITTEE

The Employee Benefits Programs Committee has
statutory jurisdiction over legislative measures that affect
retirement, health insurance, and retiree health insurance
programs of public employees. Under North Dakota
Century Code (NDCC) Section 54-35-02.4, the committee
is required to consider and report on legislative measures
and proposals over which it takes jurisdiction and which
affect, actuarially or otherwise, retirement programs and
health and retiree health plans of public employees.
Section 54-35-02.4 also requires the committee to take
jurisdiction over any measure or proposal that authorizes
an automatic increase or other change in benefits beyond
the ensuing biennium which would not require legislative
approval and to include in the report of the committee a
statement that the proposal would allow future changes
without legislative involvement.

The committee is allowed to solicit draft measures from
interested persons during the interim and is required to
make a thorough review of any measure or proposal it
takes under its jurisdiction, including an actuarial review. A
copy of the committee's report must accompany any
measure or amendment affecting a public employee's
retirement program, health plan, or retiree health plan
which is introduced during a legislative session. The
statute provides any legislation enacted in contravention of
these requirements is invalid, and benefits provided under
that legislation must be reduced to the level in effect before
enactment.

In addition, Section 54-52.1-08.2 requires the
committee to approve terminology adopted by the Public
Employees Retirement System (PERS) Retirement Board
to comply with federal requirements. Section
15-39.1-10.11 requires the Teachers' Fund for Retirement
(TFFR) Board of Trustees to provide to the committee an
annual report regarding the annual actuarial test of the
contribution rate for TFFR. Section 18-11-15 requires the
committee to receive notice from a firefighters relief
association concerning service benefits paid under a
special schedule.

Pursuant to Section 54-06-31, the Legislative
Management assigned the committee the responsibility to
receive periodic reports from the Office of Management
and Budget (OMB) Human Resource Management
Services (HRMS) on the implementation, progress, and
bonuses provided under state agency recruitment and
retention bonus programs.

Pursuant to Section 54-06-32, the Legislative
Management assigned the committee the responsibility to
receive a biennial report from OMB summarizing reports
of state agencies providing service awards to employees
in the classified service.

Pursuant to Section 54-06-33, the Legislative
Management assigned the committee the responsibility to
receive a biennial report from OMB summarizing reports
of state agencies providing employer-paid costs of
training or educational courses to employees in the
classified service.

Pursuant to Section 54-06-34, the Legislative
Management assigned the committee the responsibility to
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receive a biennial report from OMB summarizing reports
of executive branch state agencies paying employee
membership dues for professional organizations and
membership dues for service clubs when required to do
business or if the membership is primarily for the benefit
of the state.

Pursuant to 2011 S.L., ch. 41, § 10, the Legislative
Management assigned the committee the responsibility to
receive a report from OMB on the status and
implementation and administration of the compensation
philosophy statement and compensation system initiatives
included in 2011 House Bill No. 1031.

Committee members were Senators Dick Dever
(Chairman), Ray Holmberg, Ralph L. Kilzer, Karen K.
Krebsbach, Carolyn C. Nelson, and Ronald Sorvaag and
Representatives Randy Boehning, Roger Brabandt,
Bette Grande, Ron Guggisberg, Scott Louser, Ralph
Metcalf, and John D. Wall.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2012. The Legislative
Management accepted the report for submission to the
63" Legislative Assembly.

CONSIDERATION OF RETIREMENT

AND HEALTH PLAN PROPOSALS

The committee established April 1, 2012, as the
deadline for submission of retirement, health, and retiree
health proposals. The deadline provided the committee
and the consulting actuary of each affected retirement,
health, or retiree health program sufficient time to discuss
and evaluate the proposals. The committee allowed only
legislators and those agencies entitled to the bill
introduction privilege to submit proposals for consideration.

The committee reviewed each submitted proposal and
solicited testimony from proponents, retirement and health
program administrators, interest groups, and other
interested persons.

Under Section 54-35-02.4, each retirement, insurance,
or retiree insurance program is required to pay, from its
retirement, insurance, or retiree health benefits fund, as
appropriate, and without the need for a prior
appropriation, the cost of any actuarial report required by
the committee which relates to that program.

The committee referred every proposal submitted to it
to the affected retirement or insurance program and
requested the program authorize the preparation of
actuarial reports. The Public Employees Retirement
System used the actuarial services of The Segal
Company in evaluating proposals that affected retirement
programs and the services of Deloitte Consulting in
evaluating proposals that affected the public employees
health insurance program. The TFFR Board of Trustees
also used the actuarial services of the Segal Company in
evaluating proposals that affected TFFR.

The committee obtained written actuarial information
on each proposal. In evaluating each proposal, the
committee considered the proposal's actuarial cost
impact; testimony by retirement and health insurance



program administrators, interest groups, and affected
individuals; the impact on state general fund or special
funds and on the affected retirement program; and other
consequences of the proposal or alternatives to it. Based
on these factors, each proposal received a favorable
recommendation, unfavorable recommendation, or no
recommendation.

A copy of the actuarial evaluation and the committee's
report on each proposal will be appended to the proposal
and delivered to its sponsor. Each sponsor is responsible
for securing introduction of the proposal in the 63"
Legislative Assembly.

Teachers' Fund for Retirement

Former Chapter 15-39 established the teachers'
insurance and retirement fund. This fund, the rights to
which were preserved by Section 15-39.1-03, provides a
fixed annuity for full-time teachers whose rights vested in
the fund before July 1, 1971. The plan was repealed in
1971 when TFFR was established with the enactment of
Chapter 15-39.1.

The Teachers' Fund for Retirement became effective
July 1, 1971. The Teachers' Fund for Retirement is
administered by a Board of Trustees. A separate State
Investment Board is responsible for the investment of the
trust assets, although the TFFR Board establishes the
asset allocation policy. The Retirement and Investment
Office is the administrative agency for TFFR. The
Teachers' Fund for Retirement is a qualified governmental
defined benefit retirement plan. For Governmental
Accounting Standards Board (GASB) purposes, it is a
cost-sharing,  multiple-employer  public  employee
retirement system.

All certified teachers of a public school in the state
participate in TFFR. This includes teachers, supervisors,
principals, and administrators. Noncertified employees,
such as teacher's aides, janitors, secretaries, and drivers,
are not allowed to participate in TFFR. Eligible
employees become members on the date of employment.

All active members contribute 9.75 percent of salary
per year. The employer may "pick up" the member's
contributions under the provisions of Internal Revenue
Code Section 414(h). The member contribution rate was
increased from 7.75 to 9.75 percent effective July 1, 2012,
and is scheduled to increase to 11.75 percent effective
July 1, 2014. The total addition of 4 percent to the
member contribution rate will remain in effect until TFFR
is 90 percent funded on an actuarial basis. At that point,
the member contribution rate will revert to 7.75 percent.
The member's total earnings are used for salary
purposes, including overtime, and including nontaxable
wages under a Section 125 plan, but excluding certain
extraordinary compensation, such as fringe benefits or
unused sick or vacation leave.

The district or other employer that employs a member
contributes a percentage of the member's salary. This
percentage consists of a base percentage of
7.75 percent, plus, since July 1, 2008, additions. Effective
July 1, 2008, the employer contribution rate became
8.25 percent, effective July 1, 2010, the employer
contribution rate became 8.75 percent, effective July 1,
2012, the employer contribution rate became

83

10.75 percent, and effective July 1, 2014, the employer
contribution rate will become 12.75 percent. However,
the contribution rate will revert to 7.75 percent once the
funded ratio reaches 90 percent, measured using the
actuarial value of assets. The contribution rate will not
automatically increase if the funded ratio later falls below
90 percent. Employees receive credit for service while a
member. A member also may purchase credit for certain
periods, such as time spent teaching at a public school in
another state, by paying the actuarially determined cost of
the additional service. Special rules and limits govern the
purchase of additional service.

Members who joined TFFR by June 30, 2008, are
Tier 1 members, while members who join after that date
are Tier 2 members. If a Tier 1 member terminates, takes
a refund, and later rejoins TFFR after June 30, 2008, that
member is in Tier 2. As of June 30, 2013, Tier 1
members who are at least age 55 and vested--three years
of service--as of the effective date, or the sum of the
member's age and service is at least 65, are considered
grandfathered, and previous plan provisions will not
change. Tier 1 members who do not fit these criteria as of
June 30, 2013, are considered nongrandfathered. These
members, along with Tier 2 members, will have new plan
provisions.

Final average compensation is the average of the
member's highest three plan year salaries for Tier 1
members or five plan year salaries for Tier 2 members.
Monthly benefits are based on one-twelfth of this amount.
Tier 1 members are eligible for a normal service
retirement benefit at age 65 with credit for three years of
service, or if earlier, when the sum of the member's age
and years of service is at least 85--the Rule of 85.
Effective June 30, 2013, Tier 1 members who are at least
age 55 and vested--three years of service--as of the
effective date, or if the sum of the member's age and
service is at least 65, are eligible for normal service
retirement benefits, are grandfathered. Those who do to
meet these criteria as of June 30, 2013,
nongrandfathered, members may retire upon normal
retirement on or after age 65 with credit for three years of
service, or if earlier, when the sum of the member's age is
at least 90, with a minimum age of 60. A Tier 2 member
may retire upon normal retirement on or after age 65 with
credit for five years of service, or if earlier, when the sum
of the member's age and years of service is at least 90--
the Rule of 90. Effective July 1, 2013, Tier 2 members
may retire upon normal retirement on or after age 65 with
credit for five years of service, or if earlier, when the sum
of the member's age and service is at least 90, with a
minimum age of 60.

The monthly retirement benefit is 2 percent of final
average compensation (monthly) times years of service.
Benefits are paid as a monthly life annuity, with a
guarantee that if the payments made do not exceed the
member's contributions plus interest, determined as of the
date of retirement, the balance will be paid in a lump sum
to the member's beneficiary.

A Tier 1 member may retire early after reaching
age 55 with credit for three years of service, while a Tier 2
member may retire early after reaching age 55 with credit
for five years of service. In this event, the monthly benefit



is 2 percent of final average compensation times years of
service, multiplied by a factor that reduces the benefit
6 percent for each year from the earlier of age 65 or the
age at which current service plus age equals 85 for Tier 1
members or 90 for Tier 2 members. Effective July 1,
2013, for members who are either nongrandfathered
Tier 1 or Tier 2, the monthly benefit is 2 percent of final
average compensation times years of service multiplied
by a factor that reduces the benefit 8 percent for each
year from the earlier of age 65 or the age at which current
service plus age equals 90 with a minimum age of 60.

A member is eligible for disability retirement benefits
provided the member has credit for at least one year of
service. The monthly disability retirement benefit is
2 percent of final average compensation times years of
service with a minimum 20 years' service. Effective
July 1, 2013, the disability retirement benefit is 2 percent
of final average compensation times years of service.
The disability commences immediately upon the
member's retirement. Benefits cease upon recovery or
reemployment.  Disability benefits are payable as a
monthly life annuity with a guarantee that, at the
member's death, the sum of the member's contributions
plus interest as of the date of retirement that is in excess
of the sum of payments already received will be paid in a
lump sum to the member's beneficiary. All alternative
forms of payment other than level income and partial lump
sum option also are permitted in the case of disability
retirement. For basis recovery only, disability benefits are
converted to a normal retirement benefit when the
member reaches normal retirement age or age 65,
whichever is earlier. A Tier 1 member with at least three
years of service or a Tier 2 member with at least five
years of service, who does not withdraw the member's
contributions from the fund, is eligible for a deferred
termination benefit. The deferred termination benefit is a
monthly benefit of 2 percent of final average
compensation times years of service. The final average
compensation and service are determined at the time the
member leaves active employment. Benefits may
commence unreduced at age 65 or when the sum of the
member's age and service is 85 for grandfathered Tier 1
members or 90 with a minimum age of 60 for
nongrandfathered Tier 1 and Tier 2 members. Reduced
benefits may commence at or after age 55 if the member
is not eligible for an unreduced benefit. A member who
dies after leaving active service but before retiring is
entitled to receive a death benefit.

A Tier 1 member leaving covered employment with
fewer than three years of service and a Tier 2 member
leaving covered employment with fewer than five years of
service are eligible to withdraw or receive a refund benefit.
Optionally, a vested member may withdraw the member's
contributions plus interest in lieu of the deferred benefit
otherwise due. A member who withdraws receives a
lump sum payment of the member's employee
contributions plus interest credited on these contributions.
Interest is credited at 6 percent per year.

To receive a death benefit, death must have occurred
while an active or inactive, nonretired member. Upon the
death of a nonvested member, a refund of the member's
contributions and interest is paid. Upon the death of a
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vested member, the beneficiary may elect the refund
benefit, or a life annuity of the normal retirement benefit
"popping-up” to the original life annuity based on final
average compensation and service as of the date of
death, but without applying any reduction for the
member's age at death.

There are optional forms of payment available on an
actuarially equivalent basis. These include a life annuity
payable while either the participant or the participant's
beneficiary is alive, "popping-up"” to the original life annuity
if the beneficiary predeceases the member; a life annuity
payable to the member while both the member and
beneficiary are alive, reducing to 50 percent of this
amount if the member predeceases the beneficiary, and
"popping-up” to the original life annuity if the beneficiary
predeceases the member; a life annuity payable to the
member, with a guarantee that, should the member die
before receiving 60 payments, the payments will be
continued to a beneficiary for the balance of the five-year
period; a life annuity payable to the member with a
guarantee that, should the member die before receiving
240 payments, the payments will be continued to a
beneficiary for the balance of the 20-year period; a life
annuity payable to the member, with a guarantee that,
should the member die prior to receiving 120 payments,
the payments will be continued to the beneficiary for the
balance of the 10-year period; or a nonlevel annuity
payable to the member, designed to provide a level total
income when combined with the member's Social
Security benefit. The option to receive a life annuity
payable to the member with a guarantee that should the
member die before receiving 60 payments, the payments
will be continued to a beneficiary for the balance of the
five-year period is not available to employees who retire
after July 31, 2003. Retirees who elected this option
before August 1, 2003, were unaffected. In addition,
members may elect a partial lump sum option at
retirement. Under this option, a member receives an
immediate lump sum equal to 12 times the monthly life
annuity benefit and a reduced annuity. The reduction is
determined actuarially. The member then can elect to
receive the annuity benefit in one of the other optional
forms, except that members who receive a partial lump
sum option may not elect the level income option. The
partial lump sum option is not available to disabled
retirees or retirees who are not eligible for an unreduced
retirement benefit. Actuarial equivalence is based on
tables adopted by the TFFR Board of Trustees.

From time to time, TFFR has been amended to grant
certain postretirement benefit increases. However, TFFR
has no automatic cost-of-living increase features.

The latest available report of the consulting actuary
was dated July 1, 2012. The primary purposes of the
valuation report are to determine the adequacy of the
current employer contribution rate, to describe the current
financial condition of TFFR, and to analyze changes in
TFFR's financial condition. In addition, the report
provides information required by TFFR in connection with
GASB Statement No. 25, and the report provides various
summaries of the data. Valuations are prepared annually,
as of July 1 of each year, the first day of TFFR's plan and
fiscal year.



The member and employer contribution rates are
established by statute. The rates are intended to be
sufficient to pay TFFR's normal cost and to amortize
TFFR's unfunded actuarial accrued liability over a period
of 30 years from the valuation date, although at any given
time the statutory rates may be insufficient. A 30-year
period is the maximum amortization period allowed by
GASB Statement No. 25 in computing the annual required
contribution.

In order to determine the adequacy of the
10.75 percent statutory employer contribution rate, it is
compared to the GASB Statement No. 25 annual required
contribution. The annual required contribution is equal to
the sum of the employer normal cost rate and the level
percentage of pay required amortizing the unfunded
actuarial accrued liability over a 30-year period. For this
calculation, payroll is assumed to increase 3.25 percent
per year. As of Julyl, 2012, the annual required
contribution is 13.02 percent, compared to 13.16 percent
on July 1, 2011. This is greater than the 10.75 percent
currently required by law. The shortfall or negative margin
between the rate mandated by law, and the rate
necessary to fund the unfunded actuarial accrued liability
in 30 years is 2.27 percent. The funded ratio--the ratio of
the actuarial value of assets to the actuarial accrued
liability--decreased from last year. The funded ratio on
July 1, 2011, was 66.30 percent, while it was
60.90 percent as of July 1, 2012. Based on market values
rather than actuarial values of assets, the funded ratio
decreased to 57.6 percent, compared to 62.80 percent last
year.

The plan had a net asset loss of $94 million from
previous years which has not yet been recognized in the
actuarial value of assets because of the five-year
smoothing method. This unrecognized asset loss is due
to large market losses during fiscal years 2009 and 2012.
As the unrecognized loss is recognized over the next four
years, the annual required contribution is expected to
continue to increase and the funded ratio is expected to
continue decreasing, assuming the plan earns 8 percent
in the future. However, the scheduled increases in the
employer and member contribution rates are projected to
improve the funded status and reduce the annual required
contribution.

The Teachers' Fund for Retirement is required to
report in its Comprehensive Annual Financial Report for
the current fiscal year ending June 30, 2012, that actual
contributions received in fiscal year 2012 were less than
the annual required contribution. The fiscal year 2012
8.75 percent statutory rate was 66.50 percent of the
13.16 percent annual required contribution determined by
the last valuation. Next year, the Comprehensive Annual
Financial Report for fiscal year 2013 will show that the
10.75 percent statutory rate is only 82.60 percent of the
13.02 percent annual required contribution. There are no
other accounting consequences for the state or the other
school districts that sponsor TFFR, since it is a cost-
sharing, multiple-employer retirement system.

The actuarial valuation reflects the benefit and
contribution provisions set forth in the North Dakota
Century Code. Actuarial assumptions and methods are
set by the TFFR Board of Trustees, based upon
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recommendations made by the plan's actuary. On
January 21, 2010, the Board of Trustees adopted new
assumptions, effective for the July 1, 2010, valuation.
These actuarial assumptions and methods comply with
parameters for disclosure in GASB Statement No. 25.
The actuarial consultant reported it believes the
assumptions, as approved by the board, are reasonably
related to the experience of the plan.

The actuarial consultant identified several significant
issues in the valuation year. The employer statutory
contribution rate for the fiscal year beginning July 1, 2012,
under the North Dakota Century Code is equal to
10.75 percent of payroll for employers. Compared to the
annual required contribution of 13.02 percent of payroll,
the contribution deficiency is 2.27 percent of payroll as of
July 1, 2012. Each year there is a contribution deficiency
leads to an increased deficiency in all future years.

The 2011 legislative changes included increases to the
statutory contribution rates, 2 percent each for employers
and members effective July 1, 2012, and an additional
2 percent each for employers and members effective
July 1, 2014. When including the additional total
4 percent increase in employer contributions, effective
July 1, 2014, there will no longer be a contribution
deficiency.

The funding ratio based on the actuarial value of
assets over the actuarial accrued liability as of July 1,
2012, is 60.90 percent, compared to 66.30 percent as of
July 1, 2011. This ratio is a measure of funding status, its
history is a measure of funding progress, and is the ratio
required to be reported under GASB Statement No. 25.
The total 8 percent increase in the statutory contribution
rates is expected to improve the funding ratio of the plan
over time.

For the year ending June 30, 2012, the consulting
actuary determined the asset return on a market value
basis was -1.40 percent. Also, after gradual recognition of
investment gains and losses under the actuarial
smoothing method, the actuarial rate of return was
also -1.40 percent. This represents an experience loss
when compared to the assumed rate of 8 percent. As of
June 30, 2012, the actuarial value of assets,
$1.748 billion, represented 105.7 percent of the market
value, $1.654 billion.

The portion of deferred investment gains and losses
recognized during the calculation of the July 1, 2012,
actuarial value of assets -contributed to loss of
$169,448,005. Conversely, the demographic and liability
experience resulted in a $9,785,010 gain.

The total investment loss not yet recognized as of
June 30, 2012, is $93,931,112. This unrecognized loss
will be recognized in the determination of the actuarial
value of assets for funding purposes for the next several
years, to the extent they are not offset by recognition of
gains derived from future experience. This means that
earning the assumed rate of investment return of
8 percent per year, net of investment expenses, on a
market value basis will result in investment losses on the
actuarial value of assets in the next few years.

The current method used to determine the actuarial
value of assets yields an amount that is 105.7 percent of
the market value of assets as of June 30, 2012.



Guidelines in Actuarial Standard of Practice No. 44
selection and use of asset valuation methods for pension
valuations recommend that asset values fall within a
reasonable range around the corresponding market value.
The actuarial asset method complies with these
guidelines.

The actuarial valuation report as of June 30, 2012, is
based on financial data as of that date. Changes in the
value of assets subsequent to that date are not reflected.
Declines in asset values will increase the cost of the plan
while increases in asset values, in excess of expected
asset values, will decrease the cost of the plan.

The fund's cashflow--contributions minus benefit
payments, refunds, and expenses--as a percentage of the
market value of assets is -3.10 percent as of June 30,
2012, compared to -2.70 percent as of June 30, 2011.
The scheduled increases in the employer and member
contribution rates will improve the cashflow percentage,
assuming all other experience emerges as expected.

As of July 1, 2012, the fund had 10,014 active
members, 1,483 inactive vested members, 468 inactive
nonvested members, and 7,151 retirees and
beneficiaries.  The ratio of actives to retirees and
beneficiaries was 1.40 percent. The average age of
active members was 43.7 years, and active members
have 13.7 average years of service. Average
compensation for active members was $50,458.

As of June 30, 2012, 6,568 retirees and
583 beneficiaries were receiving total monthly benefits of
$11,902,594. As of June 30, 2012, the average monthly
benefit among 6,568 retirees and 583 beneficiaries was
$1,664.

The assets at market value were $1,654,149.65 with
an actuarial value of $1,748,080,771. The actual rate of
return was -1.42 percent. The statutory employer
contribution rate is 10.75 percent. The -calculated
contribution rate is 13.02 percent, thus the available
margin is -2.27 percent (10.75% - 13.02% = -2.27%). The
available margin on July 1, 2011, was -4.41 percent.

The following is a summary of the proposals affecting
TFFR over which the committee took jurisdiction and the
committee's action on the proposals:

Bill No. 43

Sponsor: Representative Scott Louser

Proposal: Under current law, the increase in
employer and member contribution rates is being
phased-in from July 1, 2008, through July 1, 2014.
Employer and member rates revert to 7.75 percent on
July 1 following the first valuation showing the funded
ratio, as measured by the ratio of the actuarial value of
assets to the actuarial accrued liability, equals or exceeds
90 percent. The bill increases the trigger funded ratio for
contribution reversion from 90 percent to 100 percent.

Actuarial Analysis: The consulting actuary reported
that, the bill will not have an actuarial impact on the TFFR
liability immediately. However, it will increase the funded
status of the plan starting in 2041 by deferring the
contribution reversion to 7.75 percent from 2040 until
2046. The bill would have minimal impact of
administrative costs for TFFR.

Committee Report: Favorable recommendation.

86

Bill No. 99

Sponsor: Board of Trustees

Proposal: Clarifies the definition of "actuarial
equivalent” is based on actuarial assumptions and
methods adopted by the Board of Trustees; adds a
definition of "normal retirement age" to the plan by
reference to statutory sections describing eligibility rules
for unreduced retirement benefits and clarifies that
members have a vested right to retirement benefits upon
obtaining normal retirement age; updates federal
compliance provisions for the plan regarding Internal
Revenue Code 88 401(a)(17), 401(a)(9), and 415(b) and
(d) and various sections of the NDCC Chapter 15-39.1;
clarifies Tier 1 members become vested after earning
three years of service and Tier 2 members become
vested after earning five years of service, without regard
to whether assessments were paid to TFFR; adds a
savings clause to the plan provisions whereby the Board
of Trustees, with approval of the Employee Benefits
Programs Committee, may adopt appropriate terminology
as necessary for the plan to comply with applicable
federal statutes and rules.

Actuarial Analysis: The consulting actuary reported
the bill would have an immaterial actuarial cost impact on
the TFFR.

Committee Report: Favorable recommendation.

Public Employees Retirement System

The Public Employees Retirement System is
governed by Chapter 54-52 and includes the PERS main
system, judges' retirement system, National Guard
retirement system, law enforcement with prior main
service, law enforcement without prior main service, and
an optional defined contribution retirement plan;
Highway Patrolmen's retirement system; Job Service
North Dakota retirement plan; and retiree health benefits
fund. The plan is supervised by the Retirement Board
and covers most employees of the state, district health
units, and the Garrison Diversion Conservancy District.
Elected officials and officials first appointed before
July 1, 1971, can choose to be members. Officials
appointed to office after that date are required to be
members. Most North Dakota Supreme Court justices
and district court judges are members of the plan but
receive benefits different from other members. A county,
city, or school district may choose to participate on
completion of an employee referendum and on
execution of an agreement with the Retirement Board.
Political subdivision employees are not eligible to
participate in the defined contribution retirement plan.
The Retirement Board also administers the uniform
group insurance, life insurance, flexible benefits,
deferred compensation, and Chapter 27-17 judges'
retirement programs. The Chapter 27-17 judges'
retirement program is being phased out of existence
except to the extent its continuance is necessary to make
payments to retired judges and their surviving spouses
and future payments to judges serving on July 1, 1973,
and their surviving spouses as required by law.

Members of the main system and judges' retirement
system are eligible for a normal service retirement
benefit at age 65 or when age plus years of service is



equal to at least 85. Members of the National Guard
retirement system are eligible for a normal service
retirement at age 55 and three consecutive years of
service. Members of the law enforcement retirement
system are eligible for a normal service retirement at
age 55 and three consecutive years of service or when
age plus service is equal to at least 85. The retirement
benefit for a member of the main system is 2 percent of
final average salary multiplied by years of service. The
retirement benefit for a member of the judges' retirement
system is 3.50 percent of final average salary for the first
10 years of service, 2.80 percent for each of the next
10 years of service, and 1.25 percent for service in
excess of 20 years. The retirement benefit for members
of the National Guard and law enforcement retirement
systems is 2 percent of final average salary multiplied by
years of service. A member of the main system is
eligible for an early service retirement at age 55 with
three years of service, a member of the judges'
retirement system is eligible for early service retirement
at age 55 with five years of service, and members of the
National Guard and law enforcement retirement systems
are eligible for early service retirement at age 50 with
three years of service. The retirement benefit for a
member who elects early service retirement is the
normal service retirement; however, a benefit that begins
before age 65 or Rule of 85, if earlier, is reduced by
one-half of 1 percent for each month before the earlier of
age 65 or the age at which the Rule of 85 is met. The
early service retirement benefit for a member of the
judges' retirement system is the normal service
retirement; however, a benefit that begins before age 65
or Rule of 85, if earlier, is reduced by one-half of
1 percent for each month before age 65 or the age at
which the Rule of 85 is met. The early service
retirement benefit for a member of the National Guard
retirement system is the normal service retirement
benefit; however, a benefit that begins before age 55 is
reduced by one-half of 1 percent for each month before
age 55. The early service retirement benefit for a
member of the law enforcement retirement system is the
normal service retirement benefit; however, a benefit
that begins before age 55 or Rule of 85, if earlier, is
reduced by one-half of 1 percent for each month before
age 55 or the age at which the Rule of 85 is met.

A member of the main system, National Guard
retirement system, or law enforcement retirement
system with six months of service who is unable to
engage in any substantial gainful activity is eligible for a
disability benefit of 25 percent of the member's final
average salary at disability minus  workers’
compensation benefits with a minimum of $100 per
month. A member of the judges' retirement system with
six months of service who is unable to engage in any
substantial gainful activity is eligible for a disability
benefit of 70 percent of the member's final average
salary at disability minus Social Security and workers'
compensation benefits paid. A member of the main
system, National Guard retirement system, or law
enforcement retirement system is eligible for deferred
vested retirement at three years of service, and a
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member of the judges' retirement system is eligible for
deferred vested retirement at five years of service.

For a member of the main system or judges'
retirement system, the deferred vested retirement benefit
is the normal service retirement benefit payable at
age 65 or the Rule of 85, if earlier. Reduced early
retirement benefits may be elected upon attainment of
age 55. The deferred vested retirement benefit for a
member of the National Guard retirement system is the
normal service retirement benefit payable at age 55.
Reduced early retirement benefits may be elected upon
attainment of age 50. The deferred vested retirement
benefit for a member of the law enforcement retirement
system is the normal service retirement benefit payable
at age 55 or the Rule of 85, if earlier. Reduced early
retirement benefits may be elected upon attaining
age 50.

The surviving spouse of a deceased member of the
main system, the National Guard retirement system, or
law enforcement retirement system who had
accumulated at least three years of service before
normal retirement is entitled to elect one of four forms of
preretirement death benefits. The preretirement death
benefit may be a lump sum payment of the member's
accumulated contributions with interest; 50 percent of
the member's accrued benefit, not reduced on account
of age, payable for the surviving spouse's lifetime; a
continuation portion of a 100 percent joint and survivor
annuity, only available if the participant was eligible for
normal retirement; or a partial lump sum payment in
addition to one of the annuity options. The surviving
spouse of a deceased member of the judges' retirement
system who had accumulated at least five years of
service is entitled to elect one of two forms of
preretirement death benefits. The preretirement death
benefit may be a lump sum payment of the member's
accumulated contribution with interest or 100 percent of
the member's accrued benefit, not reduced on account
of age, payable for the spouse's lifetime. For members
who are not vested or have no surviving spouse, the
benefit is a lump sum payment of the member's
accumulated contributions with interest.

Terminated vested members who choose a refund
and terminated nonvested members are entitled to a
refund of member contributions. Member contributions
through June 30, 1981, accumulate with interest at
5 percent; member contributions from July 1, 1981,
through June 30, 1986, accumulate with interest at
6 percent; and member contributions after June 30,
1986, accumulate with interest at .50 percent less than
the actuarial interest rate assumption.

The standard form of payment for members of the
main, National Guard, and law enforcement systems is a
monthly benefit for life with a refund to the beneficiary at
death of the remaining balance, if any, of accumulated
member contributions. The standard form of payment
for members of the judges' retirement system is a
monthly benefit for life, with 50 percent payable to an
eligible survivor. Optional forms of payment are life
annuity for judges, a 50 percent joint and survivor
annuity with "pop-up" for members of the main, National
Guard, and law enforcement systems; a 100 percent



joint and survivor annuity with "pop-up" feature; a
20-year certain and life annuity; a 10-year certain and
life annuity; Social Security level income annuity; partial
lump sum payment in addition to one of the other annuity
options; or an actuarially equivalent graduated benefit
option with either a 1 or 2 percent increase to be applied
January 1 of each year. The last option is not available
for disability or early retirements or in combination with a
partial lump sum option, a deferred normal retirement
option, or a Social Security level income annuity. The
final average salary is the average of the highest salary
received by a member for any 36 months employed
during the last 120 months of employment.

Except for the employer contribution rate for the
National Guard and the law enforcement retirement
systems, contribution rates are specified by statute. The
contribution rate for a member of the main system is
5 percent, and the employer contribution is 5.12 percent.
The employee contribution for the judges' retirement
system is 6 percent, and the employer contribution is
15.52 percent. The contribution rate for a member of the
National Guard retirement system is 4 percent, and the
employer contribution is 6.50 percent. The contribution
rate for a political subdivision member of the law
enforcement retirement system with prior main service is
450 percent, and the employer contribution is
9.31 percent. The contribution rate for a Bureau of
Criminal Investigation member of the law enforcement
system with prior main service is 5 percent, and the
employer contribution is 9.31 percent. The contribution
rate for a political subdivision member of the law
enforcement retirement system without prior main
service is 4.50 percent, and the employer contribution is
7.43 percent. A part-time employee in the main system
contributes 10.12 percent with no employer contribution.
Effective January 1, 2000, a member's account balance
includes vested employer contributions equal to the
member's contributions to the deferred compensation
program under Chapter 54-52.2. The vested employer
contributions may not exceed $25 or 1 percent of the
member's  salary, whichever is greater, for
months 1 through 12 of service credit; $25 or 2 percent
of the member's monthly salary, whichever is greater, for
months 13 through 24 of service credit; $25 or 3 percent
of the member's monthly salary, whichever is greater, for
months 25 through 36 of service credit; and $25 or
4 percent of the member's monthly salary, whichever is
greater, for service exceeding 36 months. The vested
employer contributions are credited monthly to the
member's account balance. The fund may accept
rollovers from other qualified plans under rules adopted
by the Retirement Board for the purchase of additional
service credit. For many employees, no deduction is
made from pay for the employee's share. This is a result
of 1983 legislation that provided for a phased-in "pickup"
of the employee contribution in lieu of a salary increase
at that time.

The Legislative Assembly in 1989 established a
retiree health insurance credit fund account with the
Bank of North Dakota with the purpose of prefunding
hospital benefits coverage and medical benefits
coverage under the uniform group insurance program for
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retired members of PERS and the Highway Patrolmen's
retirement system receiving retirement benefits or
surviving spouses of those retired members who have
accumulated at least 10 years of service. The employer
contribution under PERS was reduced from 5.12 percent
to 4.12 percent, under the judges' retirement system
from 15.52 percent to 14.52 percent, and under the
Highway Patrolmen's  retirement system  from
17.07 percent to 16.07 percent or 1 percent of the
monthly salaries or wages of participating members,
including participating North Dakota Supreme Court
justices and district court judges, and the money was
redirected to the retiree health insurance credit fund.

The latest available report of the consulting actuary is
dated July 1, 2012. According to that report, the
combined market value of net assets of PERS and the
Highway  Patrolmen's retirement system  was
$1,785,190,368, a decrease of $26 million compared to
$1,810,762,019 a year earlier. This year's combined
market value represents a decrease of 1.40 percent from
the market value one year earlier. The rate of return on
the market value basis for the PERS fund
was -.20 percent for the year ended June 30, 2012. The
actuarial value of assets is determined by spreading
market appreciation and depreciation over five years
beginning with the year of occurrence. Interest and
dividends are recognized immediately. This procedure
results in recognition of all changes in market value over
five years. A characteristic of this asset valuation
method is that, over time, it is more likely than not to
produce an actuarial value of assets which is less than
the market value of assets, if the investment return
attributable to net interest and dividends is less than the
assumed rate of return. This procedure is applied to the
combined assets of PERS and the Highway Patrolmen's
retirement system income funds to determine the
combined actuarial value of the systems. The combined
actuarial value was $1,675,489,845 as of June 30, 2012.
There is approximately $110 million of depreciation that
will be recognized in future years. For the 10-year
period ending June 30, 2012, the combined investment
results yielded earnings of $665,319,700 on an actuarial
value basis representing an average annual return of
4.73 percent. For the 2011-12 year, the actuarial rate of
return on the combined value of assets was -.15 percent.
The consulting actuary reported that the funded ratio for
PERS declined from 70.5 percent on July 1, 2011, to
65.1 percent on July 1, 2012, and declined from
73.7 percent on July 1, 2011, to 70.3 percent on July 1,
2012, for the Highway Patrolmen's retirement system.

The Public Employees Retirement System had
21,091 active members on July 1, 2012. Of this total,
20,738 were active members of the main system,
49 were active members of the judges' retirement
system, 32 were active members of the National Guard
retirement system, 207 were active members of the law
enforcement retirement system with prior main service,
and 65 were active members of the law enforcement
retirement system without prior main service. The total
payroll was $800,878,490 and average salary was
$37,973. There were 3,624 inactive members as of
July 1, 2012, with vested rights to deferred retirement



benefits. The average deferred monthly benefit for this
group was $399. There also were 37 members from the
main system and 3 members from the National Guard
retirement system on a leave of absence. For these
groups, a liability is carried for their deferred retirement
benefits. There were 3,502 inactive members that are
due refunds. There were 7,551 pensioners and
752 beneficiaries receiving average monthly benefits of
$981 as of July 1, 2012. During the year ended June 30,
2012, 694 members were awarded a pension.

The contribution requirement consists of the normal
cost, administrative expense allowance, plus the cost of
amortizing the unfunded actuarial accrued liability over a
scheduled period of years. The Retirement Board has
adopted an open amortization schedule of 20 years with
increasing payments. For the main system, the total
statutory contribution rate is 10.12 percent of payroll,
5 percent for the member, and 5.12 percent for the
employer as of July 1, 2012. An increase of 2 percent of
payroll is scheduled for January 1, 2013, with the
member and employer each being responsible for
one-half of the increase. Compared to the ultimate
statutory employer rate of 6.12 percent, and taking into
account the ultimate statutory member rate of 6 percent,
the plan has a deficit of 5.62 percent of payroll. This
results in an infinite effective amortization period. The
contribution net of normal costs and administrative
expenses is never projected to exceed interest on the
unfunded actuarial accrued liability, and the unfunded
actuarial accrued liability is not being amortized. Even if
deferred asset appreciation was taken into account on
the valuation date, the effective amortization period
would still be infinite.

The total statutory contribution rate for the judges'
retirement system is 21.52 percent of payroll, 6 percent
for the member, and 15.52 percent for the employer as
of July 1, 2012. An increase of 2 percent of payroll is
scheduled for January 1, 2013, with the member and
employer each being responsible for one-half of the
increase. Compared to the ultimate statutory employer
rate of 16.52 percent, and taking into account the
ultimate statutory member rate of 7 percent, the plan has
a margin of .69 percent of payroll. This results in an
effective amortization period of 15.4 years. If deferred
asset appreciation was taken into account on the
valuation date, the effective amortization period would
be 5.1 years.

The contribution rate set by the Retirement Board for
the National Guard retirement system is 6.50 percent of
payroll. The actuarial consultant determined the total
employer contribution requirement is 7.40 percent.
Thus, contributions are less than the actuarial
contribution requirement by .90 percent of payroll. The
contribution rate set by the Retirement Board for the law
enforcement with prior main service system plan is 8.81
percent of payroll and 9.31 percent for Bureau of
Criminal Investigation employees. The statutory
member contribution rate is 5 percent of payroll as of
July 1, 2012, for members employed by the Bureau of
Criminal Investigation and 4.50 percent of payroll as of
July 1, 2012, for all other members in this segment. An
increase is scheduled for January 1, 2013. The increase
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will be 2 percent of payroll for members employed by the
Bureau of Criminal Investigation and 1 percent for all
other members in this segment with the member and
employer each being responsible for one-half of the
increase. Compared to the ultimate statutory employer
rate of 10.31 percent for the Bureau of Criminal
investigation and 9.31 percent for other members, an
average rate of 9.53 percent, and taking into account the
ultimate member statutory rates, an average rate of
5.23 percent, the consulting actuary reported the plan
has a deficit of 0.85 percent. The approved employer
contribution rate for the law enforcement without prior
main service system is 6.93 percent of payroll. The
employer rate is scheduled to increase 0.50 percent of
payroll as of January 1, 2013. The statutory member
contribution rate is 4.50 percent of payroll as of July 1,
2012. Anincrease of .50 percent of payroll is scheduled
for January 1, 2013. Taking into account the ultimate
statutory member rate of 5 percent, the actuarial
consultant determined that the plan has a margin of
.35 percent of payroll.

A member of the Highway Patrolmen's retirement
system is eligible for a normal service retirement at
age 55 with at least 10 years of eligible employment or
with age plus service equal to at least 80--the Rule of 80.
The normal service retirement benefit is 3.60 percent of
final average salary for the first 25 years of service and
1.75 percent of final average salary for service in excess
of 25 years. A member is eligible for an early service
retirement at age 50 with 10 vyears of eligible
employment. The early service retirement benefit is the
normal service retirement benefit reduced by one-half of
1 percent for each month before age 55. A member is
eligible for a disability benefit at six months of service
and an inability to engage in substantial gainful activity.
The disability benefit is 70 percent of the member's final
covered salary at disability less workers' compensation,
with @ minimum of $100 per month. A member is eligible
for deferred retirement benefits upon 10 years of eligible
employment. The deferred retirement benefit is the
normal service retirement benefit payable at age 55 or
the Rule of 80, if earlier. Vested benefits are indexed at
a rate set by the Retirement Board based upon the
increase in final average salary from the date of
termination to the benefit commencement date.
Reduced early retirement benefits may be elected upon
attainment of age 50.

Preretirement death benefits are available to a
surviving spouse of a deceased member of the Highway
Patrolmen's retirement system who had accumulated at
least 10 years of eligible employment. The
preretirement death benefit is available as a lump sum
payment of the member's accumulated contributions
with interest; monthly payment of the member's accrued
benefit for 60 months to the surviving spouse; or
50 percent of the member's accrued benefit, not reduced
on account of age, for the surviving spouse's lifetime. If
the deceased member had accumulated fewer than
10 years of service or if there is no surviving spouse,
then the death benefit is a lump sum payment of the
member's accumulated contributions with interest.



The normal form of benefit for the Highway
Patrolmen's retirement system is a monthly benefit for
life with 50 percent of the benefit continuing for the life of
the surviving spouse, if any. Optional forms of payment
are a 100 percent joint and survivor annuity, a 20-year
certain and life annuity, and a 10-year certain and life
annuity; a partial lump sum payment in addition to one of
these annuity options; or an actuarially equivalent
graduated benefit option with either a 1 or 2 percent
increase to be applied January 1 of each year. This last
option is not available for disability or early retirements
or in combination with a partial lump sum option or a
deferred normal retirement option. The final average
salary is the average of the highest salary received by
the member for any 36 months employed during the last
120 months of employment. Members contribute 11.30
percent of monthly salary, and the state contributes
17.70 percent of the monthly salary for each participating
member.

The latest available report of the consulting actuary
for the Highway Patrolmen's retirement system fund is
dated July 1, 2012. According to that report, the
Highway Patrolmen's retirement fund had net assets
with a market value of $51,243,115. This compares to
$52,705,421 as of July 1, 2011. The rate of return on
the market value basis for the Highway Patrolmen's
retirement system fund was -.20 percent for the year
ended June 30, 2012. The actuarial value of assets is
determined by spreading the market appreciation and
depreciation over five years beginning with the year of
occurrence. Interest and dividends are recognized
immediately. This procedure results in recognition of all
changes in market value over a five-year period. A
characteristic of this asset valuation method is that, over
time, it is more likely than not to produce an actuarial
value of assets that is less than the market value of
assets. The actuarial value of assets as of July 1, 2012,
was $48,094,209. The actuarial value of assets was
$49,479,855 on July 1, 2011. Thus, on an actuarial
basis, the rate of return on the Highway Patrolmen's
retirement system fund was -.15 percent for the year
ended June 30, 2012. Total active membership was
145. The total statutory contribution rate is 29 percent of
payroll, 11.30 percent for the member and 17.70 percent
for the employer as of July 1, 2012. An increase of
2 percent of payroll is scheduled for January 1, 2013,
with the member and employer each being responsible
for one-half of the increase. Compared to the ultimate
statutory employer rate of 18.70 percent, and taking into
account the ultimate statutory member rate of
12.30 percent, the consulting actuary determined the
plan has a deficit of 7.63 percent of payroll.

The latest available report of the consulting actuary
for the retiree health insurance credit fund is dated
July 1, 2012. According to that report, the fund had net
assets with a market value of $63,900,953 and an
actuarial value of $58,307,298. The rate of return on the
market value basis was 2.65 percent for the year ending
June 30, 2012. On an actuarial basis, the rate of return
was 1.83 percent for that year. Total active membership
was 21,462--8,534 males and 12,928 females. The
statutory contribution rate is 1.14 percent of payroll. An
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employer contribution of .90 percent of payroll is
required to fund the plan. This results in an actuarial
margin of .24 percent of payroll. The consulting actuary
reported the funded ratio increased from 49.6 percent on
July 1, 2011, to 51.9 percent on July 1, 2012. Members
are required to participate in the uniform group insurance
program, and the current monthly benefit amount is $5
times years of service.

The consulting actuary also reviewed the retirement
plan for employees of Job Service North Dakota. The
PERS Retirement Board assumed administration of this
plan from Job Service North Dakota pursuant to
legislation enacted in 2003. This is a closed retirement
plan for employees of Job Service North Dakota. As of
July 1, 2012, the plan had 19 active participants with
projected compensation of $1,042,957. There were
three inactive employees as of July 1, 2012, with vested
rights. There were 133 pensioners and beneficiaries as
of July 1, 2012, and 79 pensioners and beneficiaries
receiving annuities from the Travelers Plan as of July 1,
2012. Thus, there were 234 plan participants as of
July 1, 2012. The scheduled contribution at the end of
the year ending June 30, 2012, was zero, and thus the
normal cost was zero. The July 1, 2012, actuarial
valuation reported the actuarial value of assets at
$75,117,973 with a market value of $84,706,540. The
actuarial present value of projected benefits is
$72,041,989. Effective July 1, 1999, the scheduled
contribution will be zero as long as the plan's actuarial
value of assets exceeds the actuarial present value of
projected benefits. If, in the future, the liabilities of the
plan exceed its assets, a "scheduled contribution" will be
determined based on the funding policy adopted by the
Retirement Board.

The following is a summary of the proposals affecting
PERS over which the committee took jurisdiction and the
committee's action on each proposal:

Bill No. 100

Sponsor: PERS Retirement Board

Proposal: Eliminates the Social Security level option
as a form of payment for new retirees in the hybrid plan;
updates federal compliance provisions of the hybrid plan
and Highway Patrolmen's retirement system regarding
Internal Revenue Code 88§ 401(a)(17), 401(a)(9),
401(a)(31), and 415(b) and (d) and NDCC Sections
39-03.1-11.2 and 54-52-28; establishes a new section in
NDCC Chapter 54-52.6 for the defined contribution plan
regarding federal compliance provisions under Internal
Revenue Code 88 401(a)(7), 401(a)(17), 401(a)(9),
401(a)(31), and 415(b) and (d); clarifies the normal
retirement date in the hybrid plan for National Guard
security officers and firefighters, peace officers and
correctional officers of a political subdivision, and peace
officers in the Bureau of Criminal Investigation to age 55
and three years of employment in such positions,
regardless of whether employment in such position
immediately precedes retirement; for purposes of
payment of a member's account balance at death from
the defined contribution plan, clarifies rules for
beneficiaries, including how a member may designate a
nonspouse beneficiary with spousal consent, treatment



of multiple beneficiaries and deceased beneficiaries and
the lack of a designated beneficiary, and that surviving
spouses may elect only a periodic payment of the
account balance, including retiree health insurance
credits, if the spouse is the sole refund beneficiary;
permits the Retirement Board to use fees collected from
service providers to fund administrative expenses of the
deferred compensation program; permits the Retirement
Board to pay for third-party vendor administration
services of the Flexcomp program from revenue
generated by that program; and updates the committee
name in PERS and Highway Patrolmen's retirement
system statutes.

Actuarial Analysis: The consulting actuary reported
the proposal would have no significant actuarial cost
impact on the hybrid plan or the Highway Patrolmen's
retirement system.

Committee Report: Favorable recommendation.

Bill No. 101

Sponsor: PERS Retirement Board

Proposal: Amends Section 54-52.1-03.4 to modify
the uniform group insurance program eligibility rules for
temporary employees first employed after December 31,
2013, and limits the amount any temporary employee
can be required to contribute toward the cost of
coverage. The purpose of this proposed change is to
prevent the state from being subjected to employer-
shared responsibility penalties with respect to its
temporary employees under the federal Affordable Care
Act. The bill also amends Section 54-52.1-18 relating to
the high-deductible alternative to ensure the state's high-
deductible health plan option can be offered to political
subdivision employees and clarify political subdivisions
are not required to make the same employer contribution
to their employees' health savings accounts as the state
is required to make to its employees' health savings
accounts.

Actuarial Analysis: The consulting actuary reported
the proposal would achieve the identified objectives.

Committee Report: No recommendation.

Bill No. 102

Sponsor: PERS Retirement Board

Proposal: Eliminates coverage under the uniform
group insurance program for employees who first retire
after July 1, 2015, and are not eligible for Medicare upon
retirement; expands the permissible types of benefit
payments from retiree health insurance credits to include
contributions toward hospital and medical benefits and
prescription drug coverage under any health insurance
program, and expands the permissible benefit types of
payments from retiree health insurance credits to include
contributions toward dental, vision, and long-term care
benefits coverage under the uniform group insurance
program.

Actuarial Analysis: The consulting actuary for
PERS reported based upon the assumption 100 percent
of members would participate in the retiree health benefit
credit fund, the required annual contribution would be
approximately $9 million, which is approximately 1.09
percent of payroll of all active members in the retiree
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health insurance credit fund. This represents an
increase of approximately .19 percent of payroll over the
current actuarial rate of .90 percent. Based upon the
current statutory rate of 1.14 percent of covered payroll,
current contribution levels would be sufficient to meet the
required annual contribution.

The consulting actuary for the uniform group
insurance program reported the proposal will eventually
eliminate all retirees from the uniform group insurance
program. Since these retirees are expected to have
higher claims on average than the active employees,
removing them from the program will decrease the
premium for the remaining population. The consulting
actuary estimated the active premium rates currently
charged to the uniform group insurance program will
decrease by approximately .90 percent, notwithstanding
other medical trend factors as a result of all non-
Medicare retirees leaving the program. The full effect of
the decrease would be approximately $120,000 in
reduced premiums for one year based on fiscal year
2013 rates and data. The consulting actuary also noted
the fact that non-Medicare retirees are blended with
active employees to set premiums in the uniform group
insurance program creates a liability that has to be
valued under GASB Statement No. 45. Since these
non-Medicare retirees are paying a premium rate that is
on average lower than their expected health claims, they
are receiving an implicit subsidy. Government
Accounting Standards Board Statement No. 45 requires
the liability associated with this implicit subsidy for
current and future retirees be valued and reported as a
footnote in the state's financial statements. The
proposal will eventually eliminate all of the implicit
subsidy liability.

Committee Report: Favorable recommendation.

Bill No. 103

Sponsor: PERS Retirement Board

Proposal: Increases both the employer contribution
rates and the member contribution rates that are
mandated by statute in the Highway Patrolmen's
retirement system, hybrid plan (main and judges' only),
and defined contribution plan by 1 percent of the
member's monthly salary beginning January 2014, plus
an additional increase in both employer and member
contribution rates of 1 percent of the member's monthly
salary beginning January 2015. The proposal also
would increase member contribution rates for peace
officers and correctional officers in the hybrid plan
employed by political subdivisions, for which the member
contributions would increase by .50 percent annually,
instead of 1 percent, over the same time period, and
peace officers in the hybrid plan employed by the
Bureau of Criminal Investigation, for which only member
contributions would increase 1 percent annually over the
same period, and National Guard members for which
only member contributions would increase .50 percent
instead of 1 percent over the same time period, and
temporary employees of the hybrid plan and defined
contribution plan, for which the member contribution rate
would increase by 2 percent annually instead of
1 percent annually over the same period.



Actuarial Analysis: The consulting actuary reported
the bill would not have a material actuarial impact on the
liabilities of either the hybrid plan or the Highway
Patrolmen's retirement system, but would positively
affect the current funding levels of both systems.

Committee Report: Favorable recommendation.

ADDITIONAL COMMITTEE

RESPONSIBILITIES
The PERS Board reported no action by the
committee was required under Section 54-52.1-08.2 to
approve terminology adopted by the board to comply
with the federal requirements.

The committee was not notified by any firefighters
relief association pursuant to Section 18-11-15(5), which
requires the committee to be notified by any firefighters
relief association that implements an alternate schedule
of monthly service pension benefits for members of the
association.

Pursuant to Section 54-06-31, the committee
received periodic reports from HRMS on the
implementation, progress, and bonuses provided by
state agency programs to provide bonuses to recruit or
retain employees in hard-to-fill positions. The following
schedule is a summary of the information presented:

July 1, 1999, to June 30, 2001 July 1, 2001, to June 30, 2003
Recruitment Retention Recruitment Retention
Agency # $$ # $$ # $$ # $$
Information Technology Department 9 $21,000
Department of Human Services 9 $20,000 8 9,251
Bank of North Dakota 1 2,808 14 30,353
Highway Patrol 10 3,500
Department of Corrections and Rehabilitation 8 7,575
Department of Transportation 11 $40,575 53 222,122
Total 11 $40,575 9 $20,000| 89 $266,256 17 $39,353
July 1, 2003, to June 30, 2005 July 1, 2005, to June 30, 2007
Recruitment Retention Recruitment Retention
Agency # $$ # $$ # $$ # $$
Information Technology Department 10 $15,550 13 $17,900
Veterans' Home 1 4,000
Department of Human Services 47 22,366 4 $10,800 204 64,556 5 $14,089
Job Service North Dakota 1 2,000
Department of Mineral Resources 20 20,000 43 35,925
Bank of North Dakota 2 2,404 20 41,400 6 8,408 30 66,699
Highway Patrol 5 2,250 6 3,500
Department of Corrections and Rehabilitation 6 4,225 4 2,125
Department of Transportation 77 222,778 69 165,519
Total 149 $275,573 44 $72,200 302| $262,008 78 $116,713
July 1, 2007, to June 30, 2009 July 1, 2009, to June 30, 2011
Recruitment Retention Recruitment Referral Retention
Agency # $$ # $$ # $$ # $$ # $$
Information Technology Department 15 $41,500 1 $2,000 5 $7,500
State Auditor 20 43,500 36 $89,000
Indigent defense 2 3,400 2 4,000 5 8,000
Department of Human Services 382 180,601 10 100,327 209 180,732 43 $9,078 9 67,837
Department of Mineral Resources 2 4,800 124 404,375 3 5,000 135 549,150
Bank of North Dakota 1 2,500 30 123,411 4 8,627 14 56,211
Highway Patrol 1 500 4 2,000 2 500
Department of Corrections and 18 6,880 1 1,550
Rehabilitation
Department of Transportation 79 298,609 82 181,379 51| 132,362 181 757,280
Total 500 $538,790| 269 $858,992 277| $337,771 45| $9,578| 381| $1,533,593
July 1, 2011, to June 30, 2012
Recruitment Referral Retention
Agency # $$ # $$ # $$
Information Technology Department 11 $15,000
State Auditor 7 $15,000
Retirement and Investment Office 1 5,000
Department of Human Services 46 43,277 10 52,723
Department of Mineral Resources 2 6,700
Bank of North Dakota 2 5,958 3 13,267
Department of Transportation 26 101,648
Total 28 $177,583 20 $80,990

92




Human Resource Management Services officials
reported for the 2009-11 biennium, state employee
service awards totaled $466,714 or approximately
$52 per employee per biennium. The total employer-
paid cost of training costs or educational courses,
including tuiton and fees, was $3,083,111 or
approximately $343 per employee per biennium. For
employer-paid professional organization membership
and service club dues for individuals, the total was
$923,521 or approximately $100 per employee per
biennium. Human Resource Management Services
officials reported the expenditures were well within
expected norms.

Pursuant to 2011 S.L., ch. 41, § 10, OMB officials
reported periodically on the status of implementation and
administration of the compensation philosophy
statement and compensation system initiatives included
in House Bill No. 1031. The committee learned HRMS
and budget staff are working on options and plans for
distribution of salary appropriations in the 2013-15
executive budget. Strategic priorities being analyzed
include maintaining salary ranges in a competitive
position with market, identifying the most significant
situations of compression, and developing distribution
plans and models based on Hay Group "market
policy/performance pay matrix" from the study
recommendations.
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ENERGY DEVELOPMENT AND TRANSMISSION COMMITTEE

The Energy Development and Transmission
Committee was created in 2007 and was made
permanent in 2011. Under North Dakota Century Code
Section 54-35-18, the committee must study the impact
of a comprehensive energy policy for the state and the
development of each facet of the energy industry, from
the obtaining of the raw natural resources to the sale of
the final product in this state, other states, and other
countries. The study may include the review of and
recommendations relating to policy affecting extraction,
generation, processing, transmission, transportation,
marketing, distribution, and use of energy.

The Legislative Management assigned five reports to
the committee:

e Under Section 17-07-01, the Energy Policy
Commission is to report biennially on
recommendations concerning a comprehensive
energy policy.

e Under Section 54-17.7-13, the North Dakota
Pipeline Authority is required to deliver a written
report on its activities each biennium.

e Under Section 17-05-13, the North Dakota
Transmission Authority is required to deliver a
written report on its activities each biennium.

e Under Section 57-60-02.1, a coal conversion
facility that achieves a 20 percent capture of
carbon dioxide emissions is enttled to a
20 percent reduction in the state general fund
share of the coal conversion tax. In addition, the
facility may receive an additional reduction of
1 percent for each two percentage points of
capture of carbon dioxide emissions up to
50 percent and for 10 years. A coal conversion
facility that receives a credit is required to report
to the Legislative Management. The only project
in this state at this time is at the Antelope Valley
Station near Beulah. Basin Electric Power
Cooperative owns the Antelope Valley Station that
is part of an energy complex that includes the
Great Plains Synfuels Plant and the Freedom
Mine.

e As a part of Section 38-22-15, which establishes
permit, fee, and title requirements for the geologic
storage of carbon dioxide, the Industrial
Commission is required to file a report beginning
December 2014 and every four consecutive years
on the amount of money in the carbon dioxide
storage facility trust fund and if fees are sufficient
to satisfy the fund's objectives.

House Concurrent Resolution No. 3007 (2011)
directed a study of eminent domain laws as they relate
to pipeline siting. On November 3, 2011, the Legislative
Management assigned this study to the committee. In
addition, the Chairman of the Legislative Management
requested the study include a review of bonding
authority and liability issues for abandoned pipelines.

Committee members were Senators Rich Wardner
(Chairman), John M. Andrist, Lonnie J. Laffen,
Stanley W. Lyson, Ryan M. Taylor, and John Warner
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and Representatives Michael D. Brandenburg, Scot
Kelsh, Shirley Meyer, Todd Porter, Mike Schatz, and
Gary R. Sukut.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2012. The Legislative
Management accepted the report for submission to the
63" Legislative Assembly.

COMPREHENSIVE ENERGY STUDY
Energy Policy Commission

In 2009 the Energy Policy Commission was created
by Section 17-07-01. The purpose of the commission is
to develop a comprehensive energy policy, update that
policy, and monitor progress in reaching the goals of the
policy. The commission consists of the Commissioner of
Commerce as Chairman and members appointed by the
Governor to represent the agricultural community, the
Lignite Energy Council, the North Dakota Petroleum
Council, the biodiesel industry, the biomass industry, the
wind industry, the ethanol industry, the North Dakota
Petroleum Marketers Association, the North Dakota
investor-owned electric utility industry, the generation
and transmission electric cooperative industry, the lignite
coal-producing industry, the refining or gas-processing
industry, and additional nonvoting members. In short,
the Energy Policy Commission is charged with
developing a comprehensive energy policy for the state,
and the committee is charged with studying the impact of
a comprehensive energy policy for the state.

The committee received the report of the Energy
Policy = Commission. The report  provided
recommendations, but did not recommend any bill drafts,
because House Bill No. 1218 (2011) clarified that energy
policy should be initiated by the legislative branch, not
the commission. The commission focused on four
topics:

¢ Infrastructure;

o Workforce;

e Research and development; and

e Federal regulation.

The commission made 19 recommendations, divided
among the four topic areas. There were
10 recommendations as to infrastructure:

1. Develop a new formula to provide adequate
funding for local government investment in
infrastructure for roads, wastewater treatment
facilities, water supply facilities, and other
infrastructure.

2. Provide oil impact grant funds for regional or
local community development and infrastructure
planning. (The committee was informed the
majority of funding should be used to develop
regional plans. It was argued there needs to be
strategic plans that include infrastructure needs,
and there needs to be a sharing of information
as to best practices.)

3. Remove the sunset on the housing incentive
fund, expand program funding, and consider



10.

broadening the application to provide an
alternate or direct funding source.

. Provide funding to the Housing Finance Agency

for the downpayment assistance and
construction loan guarantee programs and
provide guarantees to local lenders for incentives
to borrowers who have participated in financial
counseling programs.

Promote the importance of temporary workforce
housing.

Promote long-term benefits and reduced impacts
for providing easements on property for energy
infrastructure.

Study existing water systems throughout the
state and take action to provide expansion of
capacity to meet needs.

Coordinate with the Corps of Engineers to
increase access to Lake Sakakawea for industry
and community needs.

Maintain a comprehensive long-range forecast
for energy production and supply across all
sectors and review needed infrastructure to
support growth.

Monitor the railroad capacity within this state to
ensure there is adequate ability to export
commodities to market.

As to workforce, there were three recommendations:

1.

Increase efforts to educate this state's youth
about natural resources by developing a
curriculum to encourage interest in energy
careers.

Encourage and enable the energy industry to

collaborate with the North Dakota University

System, the Governor's Workforce Development

Council, Job Service North Dakota, and other

agencies to:

a. Provide analytical data related to workforce
skills and employment to better identify
energy industry needs by funding
enhancements to Job Service North Dakota
systems and data collection processes.

b. Develop and enhance core curriculum
related to high-demand energy industry
careers.

c. Encourage industry interaction with teachers
and guidance counselors to grow Yyouth
knowledge and interest in energy careers.

d. Provide greater accessibility to career and
technical education programs.

Support legislation that recognizes the role

distance-learning will play in the future of

education and improve access to technology for
students using distance-learning programs.

As to research and development, there were three

recommendations:
1.

Allocate a portion of the resources trust fund and
set a target funding level for the renewable
research and development program at $3 million
to enable planning for the future and to
encourage the development of renewable
resources.
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2. Continue to support existing research and
development programs.

3. Coordinate with private industry to identify the
steps necessary to create a viable chemical
industry related to energy resources. The
natural gas in this state could be used for
chemicals. The specialty chemical industry is a
$14 trillion per year industry, and there is a great
potential for development in this area. These
efforts may include:

a. Funding a study to evaluate value-added
market opportunities for energy resources.

b. Increasing funding to oil and gas research
programs by $1 milion to explore
opportunities  related to  value-added
processing of natural gas.

As to the regulatory environment, there were three
recommendations, all related to federal regulation:

1. Encourage federal agencies to recognize
environmental issues unique to this state and
work with these agencies to develop regulations
by establishing new venues for state and federal
regulatory agencies to collaborate on federal
rulemaking. The industry in this state wants to
work together with regulators and not litigate.

2. Use the commission to better understand the
economic impact of federal regulations, to
comment on proposed regulations, and to work
with the Congressional Delegation.

3. Recognize the additional burdens new energy
developments are placing on state regulatory
agencies and provide adequate funding and
staffing levels for the State Department of
Health, Department of Mineral Resources, Public
Service Commission (PSC), and State Water
Commission. (The committee was informed
agencies in this state need the best-qualified and
most-educated to look out for the state. It was
argued funding state regulatory agencies is a
serious matter because if our state regulatory
agencies are not doing well, the federal
government may take over the area of
regulation.)

As a result of the report of the Energy Policy
Commission, the committee considered several bill
drafts, described in this report, which were supported by
the commission.

Renewable Energy Development Fund and

Value-Added Opportunities Study Bill Draft

The committee considered a bill draft to take
5 percent, up to $3 million per biennium, of the amount
credited to the resources trust fund and place it in the
renewable energy development fund. The resources
trust fund historically has been used for water projects.
The Energy Policy Commission supported water projects
from the resources trust fund, but the forecast is for an
excess of $300 million in that fund. The bill draft also
provided a general fund appropriation of $300,000 to the
Department of Commerce to study value-added market
opportunities relating to renewable energy resources.



A main focus of the Energy Policy Commission is
research and development. Oil and gas and lignite have
permanent funding, and this bill draft would provide for
the same permanent funding for renewable energy
research and development. Traditionally, the renewable
energy development fund has been funded in the
amount of $3 million but not permanently. Private dollar
match is needed to use the money in the fund. It was
argued whenever there is a public and private
partnership, there is due diligence because of the
matching funds from industry.

Employment Data Appropriation Bill Draft

The committee considered a bill draft to provide a
general fund appropriation of $100,000 to Job Service
North Dakota for the purpose of upgrading collection and
use of employment data to identify transportation
employees and other employees who should be included
for statistical purposes in oil-related and gas-related
employment. The statistics will aid in the distribution of
the oil and gas money more accurately to cities and
counties.  Although this is one-time funding, it was
expected in five or more years there will be need for
$15,000 to $20,000 for an update.

These statistics are important in allocating impact
funding. A transportation company or construction
company may or may not be tied to oil and gas. It was
argued if one of these transportation and construction
employees works in the oil and gas industry, the
employee should be included under the mining heading
for statistical purposes. There is some subjectivity by
Job Service North Dakota in determining whether an
employee is oil-related and gas-related. For example,
an employee for a construction company that builds well
pads would be included within the oil-related and gas-
related employment statistics and an employee for a
housing construction company for oil and gas employees
would not be included.

Oil and Gas Research Fund and
Value-Added Opportunities Study Bill Draft
The committee considered a bill draft to provide an

additional $1 million per biennium to the oil and gas
research fund. The bill draft also provided a general
fund appropriation of $300,000 to the Department of
Commerce for the purpose of studying value-added
market opportunities related to oil and gas. The bill draft
contained legislative intent the additional $1 million in the
oil and gas research fund be used by the Industrial
Commission for opportunities related to value-added
processing of oil and gas. The committee amended the
bill draft to add $6 million per biennium and provide
intent an additional $5 million be used by the Industrial
Commission for opportunities related to value-added
processing of oil and gas. Committee discussion
included the committee had heard from the Energy and
Environmental Research Center (EERC) federal funding
is disappearing, and the funding produces great
dividends. In addition, it was urged the money be used
to develop public and private partnerships for research
similar to that done at the EERC. The committee was
informed governmental match funding for studies makes
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industry comfortable because the money reflects support
by policymakers.

Housing Incentive Fund and
Tax Credit Bill Draft

The committee was informed affordable housing is an
important issue, and oil and gas development has
resulted in increased rents in areas outside oil
development areas. The committee received testimony
on the housing incentive fund. Contributors to the fund
receive tax credits for contributions to the fund.

The committee considered a bill draft to increase the
cap on the aggregate amount of tax credits from
$15 million to $20 million per biennium and cap the
housing incentive fund at $50 million. The bill draft
allowed the Housing Finance Agency to enter public and
private partnerships and reserve a share of the housing
for the private partner's workforce. The bill draft
provided more flexibility to the Housing Finance Agency
by allowing the collection of administrative fees from
project developers, applicants, and grant recipients. In
addition, the bill draft changed who may benefit from the
fund to a person with low-income or moderate-income
instead of a person with an income not more than
50 percent of the area median income. The housing
incentive fund is for a "developing community." The
term is not defined, but the committee was informed the
term means a small, rural community in this state.

As to the use of the fund, the committee was
informed any limitation is in the funding, not in the
number of projects. The bill draft would result in more
companies being involved. One of the challenges of the
fund is most of the money comes at the end of the year
when people are thinking about taxes.

Committee discussion included there is a concern
that by paying off the loan or selling the property, the
person can be relieved of the duty to rent to low-income
and moderate-income individuals. Committee
discussion included concern for allowing a donor to write
off a contribution for something the donor is allowed to
use. Companies want to use the fund for housing for
employees and cannot do this. If the companies could
do this, it was argued it would be good for the
community.

Committee discussion included there needs to be
housing for people working in retail and service jobs.

Carbon Dioxide Reports - Testimony on
Carbon Dioxide Capture and Sequestration
The committee received the report from the coal

conversion facility that receives a carbon dioxide capture
credit for a carbon capture project. The committee was
informed two events keep the need for this incentive
relevant. One is the ruling by the Washington, D. C.,
Court of Appeals to uphold the Environmental Protection
Agency (EPA) finding that carbon dioxide is an
endangerment to public health, thereby ensuring the
EPA will push forward with more carbon dioxide
regulations on coal-based power plants. The second
event is the EPA's proposed new source performance
standard for new coal plants.



Basin Electric reported on the Antelope Valley Station
carbon dioxide project. The goal of the Antelope Valley
carbon dioxide project was to collect carbon dioxide. To
do this, Basin Electric needed the technology, an oil
company to use the carbon dioxide for oil recovery,
environmental approval, a front-end engineering and
design study, and financing. The threshold for going
forward was whether the project made business sense.
The project is on hold because of lack of regulatory
certainty as to carbon dioxide. Present economic
conditions do not favor oil companies taking the financial
risk to put carbon dioxide into recovery efforts in oilfields.
The full cost of the project was large, and there was not
a revenue stream; however, the process did provide
valuable knowledge.

The committee was informed carbon sequestration
will be required for a new coal plant, and at present this
is not cost-feasible. The EPA greenhouse gas
regulations preclude coal from use for power generation
by new plants. The committee received testimony on
the Plains CO, Reduction Partnership and three projects
being conducted by the partnership. The committee was
informed for the projects to be economical carbon
dioxide needs to be priced between $30 to $40 per ton,
and oil needs to be at least $100 per barrel. In short,
technology needs to be developed to bring the cost
down on carbon capture from coal plants; for example,
air stripping units using solvents. Presently, it takes
approximately 30 percent of the power from the power
plant to capture the carbon dioxide.

The committee received testimony on a commercial
carbon storage project in Dunn County. The project is
focused on the injection side of carbon storage. The
project will take emissions from one plant for 30 years. If
the federal government regulates carbon dioxide, the
project will be at the front end of carbon dioxide
management. There will be one to three injection wells
and some monitoring wells so the impact is minimal.
The project will pay money upfront and has a royalty
program that will provide $25 to $50 per acre per year
for the landowner on a commercial-level project. The
carbon dioxide has the potential to be used for oil
recovery because oilfields are near the project.

The committee was informed the state law is
generally excellent and addresses all the key elements
needed for a good carbon storage law. Under the law,
the pore space belongs to the surface owner. It was
argued a minor issue that needs to be addressed is the
duration of the interest held by a company purchasing
the pore space. In carbon dioxide sequestration, the
carbon dioxide stays in the ground for thousands of
years, but current law says easements may not exceed
99 years. It was argued these laws create some
confusion.

North Dakota Pipeline Authority Report -
Testimony on Oil and Gas Pipelines
The committee received the report of the North
Dakota Pipeline Authority. The committee was informed
oil production has blown by past previous projections.
There are two challenges--getting oil out of the Williston
Basin and moving oil within the Williston Basin.
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Approximately 61 percent of oil is moved out of the
Williston Basin through pipeline, 23 percent shipped by
rail, 6 percent trucked to Canadian pipelines, and
10 percent used by the Tesoro Mandan Refinery. The
committee was informed the Burlington Northern Santa
Fe Railway Company can move 730,000 barrels per
day, and the state will not produce enough oil for there to
be a rail handling shortage. The committee was
informed the cost to move oil by pipeline instead of rail is
approximately $2 to $3 per barrel less. Approximately
70 to 75 percent of oil is trucked within the Williston
Basin with the remainder moved with pipeline. However,
there has been a shift in Mountrail County to pipelines
because this is where the first major Bakken activity
occurred and pipelines have been built out.

North Dakota Transmission Authority
Report - Testimony on Transmission

The committee received the report of the North
Dakota Transmission Authority. The committee received
testimony on the regional generation outlet study. The
goal of the study was to transmit wind energy across the
Midwest independent transmission system operator
(MISO) footprint. The final report of the regional
generation outlet study had three build out options. The
study looked at the lines that were common to all three
build out options as part of a multivalue project (MVP)
task force. The study showed these lines would not
harm the system and would take away constraint issues
in the MISO footprint. The determination of an MVP line
is important because MISO has filed a tariff with the
Federal Energy Regulatory Commission as to cost
allocation, and cost allocation for an MVP line is across
the 14-state area of MISO. An MVP line cost allocation
is broken down between transmission owners in the
MISO footprint pro rata as to load. Because there is a
way to recoup the investment, there is more of a
willingness to be involved in these transmission projects.

There is concern with brownouts in the northeast
portion of the country, but the recession has removed
the impending nature of that concern because of less
demand. Urgency may help in the construction of
transmission lines; however, the committee was
informed it takes time and money to plan and build
transmission lines, regardless of urgency. In addition,
this state may not need to export as much energy as
previously thought because of the demand in western
North Dakota.

In addition, the committee received testimony on
projects that will affect the movement of power, including
the CapX 2020 Fargo-Monticello line. A capacity
increase is expected of 600 megawatts to
1,000 megawatts. The CapX 2020 line is a reliability line
that helps the Red River Valley if a line goes down due
to weather.

Basin Electric builds transmission to meet the
member load. Basin Electric is improving existing
transmission lines and plans to build new transmission
lines to loop around the load growth area in western
North Dakota. To increase this capacity, Basin Electric
is in the process of obtaining permits to build a 200-mile,
345-kilovolt line from the Antelope Valley Station near



Beulah around the west side of Lake Sakakawea to
Tioga. Preparation of the environmental impact
statement will require approximately three years, and
construction will take another two years. The committee
was informed state regulation is not a barrier to building
transmission lines within this state.

The committee was informed combining new
transmission lines on old towers is not an option
because National Reliability Council rules do not allow
collocation. These rules provide for the separation of
lines in case of an emergency.

ENERGY SECTOR REVIEW
The committee received testimony on each sector of
the energy industry in this state in addition to the reports.
These sectors include biodiesel, ethanol, biomass,
energy efficiency, solar, geothermal, hydrogen,
hydroelectric, coal, natural gas, oil, refining, petroleum
marketing, wind, and carbon dioxide utilization.

Biodiesel

The committee received testimony on the biodiesel
sector. There is only one biodiesel plant, and it is in
Velva. There was a plant in York, and a plant at
Northwood has been considered. The committee was
informed the volatile United States biodiesel blenders
credit has made it difficult for smaller plants to stay in
business over the past few years. Limited demand for
biodiesel from within the state will limit the possibility of
any new production plants in this state. The limited use
of biodiesel in this state relates to the pricing difference
with vegetable oil, and because of this difference, the
plant at Velva mostly makes vegetable oil.

Ethanol

The committee received testimony on the ethanol
sector. The committee was informed the main
challenges to the ethanol industry in this state are
geography and the expiration of the 2011 tax credits.

The committee was informed the ethanol industry in
North Dakota is the envy of the nation. The blending
facilities in this state provide for a quality product. There
has been a growth in retail consumption. Twenty-four
million gallons of ethanol are consumed in this state, and
400 million gallons of ethanol are produced in this state.
Most ethanol that is shipped out of the country goes to
Canada and Brazil. The committee was informed this
state is a national leader in the establishment of flex-fuel
pumps. Blender pumps have increased the use of
ethanol. Before blender pumps, the use of ethanol in
this state was closer to 1 to 2 percent of the total
produced in this state and now is closer to 6 percent.

The production of ethanol produces ethanol, dried
distiller grains, and carbon dioxide. Dried distiller grains
are used as a feedstock, and most are shipped out of
state. Most dried distiller grains go to Canada or the
West. If these distiller grains were used within the state,
it would be value-added, and it would save money
because there would be less drying needed.

The committee was informed there has been
discussion about building pipelines to carry ethanol, and
the technology exists for ethanol pipelines. However,
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existing oil pipelines do not have capacity for ethanol,
and it may be technically unworkable to use the
pipelines. Presently, ethanol is transported by rail or
truck.

A renewable standard that requires more cellulosic
ethanol will help with using corn for fuel instead of food.
Forty percent of all corn produced is being turned into
ethanol. North Dakota State University continues to
work actively toward finalizing a business plan in
developing the first beet-to-ethanol commercial
installation. Great River Energy continues development
of Dakota Spirit Ag Energy at Spiritwood with the intent
of adding cellulosic ethanol production. The committee
was informed it is not economically feasible to build a
cellulosic ethanol plant from scratch and be competitive.
However, adding cellulosic ethanol to an existing corn-
based plant is economically feasible.

A 100 percent clone for fuel has been created out of
ethanol produced from algae at the EERC. The
Department of Defense funded the work on algae. The
largest challenge for ethanol from algae in North Dakota
is finding a reliable source of algae. There are over
50,000 varieties of naturally occurring algae.

Biomass

The committee received testimony on the biomass
sector. The committee was informed the biomass as an
energy sector in this state is mostly in the research and
development stage. In this state, biomass is used
mainly as a bridge between other sources of energy.
The committee reviewed major research and
development in this state.  University researchers
continue to research the development of hybridized
biomass in pellet form for use in manufacturing
processes.

Energy Efficiency

The committee received testimony on the energy
efficiency sector. The committee was informed energy
efficiency is a high priority especially because the State
Building Code now encompasses the 2009 International
Energy Conservation Code. The committee was
informed of energy efficiency projects. Over
11,000 energy efficiency and renewable energy rebates
were given out in this state, resulting in $3.4 million in
energy cost-savings. A Department of Commerce
program has weatherized almost 3,500 low-income
homes. Approximately 164 local government buildings
have been retrofitted through the energy efficiency and
conservation block grant saving over $1.1 million
annually. Energy-saving measures at state facilities will
save over $900,000 annually. Over 1,130 ground
source heat pump systems have been installed in this
state.

Solar, Geothermal, Hydrogen,
and Hydroelectric Power
As to the solar, geothermal, hydrogen, and
hydroelectric power sector, the committee was informed
of the use of these energy sources in this state. The
state has invested $2.5 million for a hydrogen project at
the EERC which is attracting hydrogen-based business



to this state. The committee was informed of the
installation of solar-powered stock pond watering pumps
in rural areas. The geothermal laboratory at the
University of North Dakota is conducting a geothermal
power demonstration project to demonstrate and test the
technical and economic feasibility of generating
electricity from nonconventional, low-temperature
geothermal resources using organic Rankine cycle
technology. As for hydroelectricity power, the Garrison
Dam has the capacity of producing 583 megawatts.

Coal

The committee received testimony on the coal sector.
The committee received testimony on the regulation of
coal, research and development relating to coal, and
projects relating to coal. This state produces 30 million
tons of coal per year--80 percent is used to generate
electricity, 13 percent is used for synthetic gas, and
7 percent is used for fertilizer products. North Dakota is
the lowest-cost state for energy because of coal. The
lignite industry creates 27,000-plus direct and indirect
jobs and generates personal income of $910 million
annually.

North Dakota lignite is dependent on Lake
Sakakawea water and power plants near the source of
the lignite. Lignite may not be shipped because of the
high water content, the high sulfur content, and the low
British thermal units. Coal beneficiation helps with
efficiency but does not help with shipping. After coal
beneficiation the water content is reduced, but this
makes the coal highly reactive.

Coal energy production is down by over
4,000 megawatts because of lower demand due to a
warmer winter, cooler summer, and excess hydroelectric
power. Coal has been reduced from 84 percent to
59 percent as the source of energy at Basin Electric.
Coal makes the best economic sense but is threatened
by EPA regulation, so the cooperative has diversified.

The committee received testimony on EPA
regulations of coal. It was argued the main problem with
EPA regulations is they are made on a one-size-fits-all
level. The committee was informed the state may
protect itself by filing comments and communicating with
the Congressional Delegation and Congress. Congress
can have an impact on regulation before it is finalized
through colleague letters to the EPA. Congress may
pass laws; however, the current environment is of
gridlock. It was argued a lawsuit by the state may be the
appropriate response because Congress is unable to
take action.

The committee was informed if not for the State
Department of Health's regulation of coal, the EPA
would have control over coal. The state regulates
through a primacy agreement with the federal
government. This primacy agreement allows for the
state to cooperate with the EPA. Recently, the
relationship with the EPA has become more
acrimonious.

Committee discussion included the State Department
of Health has a good culture and regulates with common
sense. It was argued regulation by the federal
government is not about the environment but is about
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making coal more expensive SO green energy can
compete. The committee was informed the EPA is
surprised when the department tells the agency it talks
to industry and working with industry helps promote a
good environment. It was argued the most-impaired
environment is when there is a bad economy.

The committee was informed there is a lack of
direction as to energy policy at the federal level. It was
argued the best people to regulate this state live in this
state.

When the EPA gets sued by environmental groups, it
was argued the EPA is forced to make settlements that
could not get passed through Congress. Committee
discussion included lawsuits are an end run on the
political process, and the state should fight the EPA
when the EPA is forced to make regulations through
lawsuits. The Department of Justice regulations allow
attorney's fees to nonprofits that successfully force an
agency to follow rules. The states are not reimbursed
when successful in a lawsuit against the EPA. It was
argued making rules through a lawsuit avoids public
hearings.

EPA Regulation

The committee received testimony on the State
Department of Health's legal challenge to the proposed
regional haze program implementation decisions by the
EPA. The department contends Congress, through the
passage of the Clean Air Act, provided the EPA authority
to establish specific standards or rules, but left the
decisions of how to implement the federal requirements
to the states. The department was involved in two court
cases where the EPA has challenged a state decision
regarding appropriate nitrous oxide-controlled
technology for lignite-fired cyclone boilers in this state.
The state has determined selective noncatalytic
reduction is the appropriate control technology. The
EPA believes the selective catalytic reduction--a more
expensive technology and unproven for the treatment of
lignite emissions--is the most appropriate technology.

The committee received testimony on regional haze
rules. The regional haze program is a visibility program
and not a health protection program. The regional haze
program requires states to draft compliance plans,
including the identification of reasonable progress goals
and the installation of best available retrofit technology
on plants built between 1962 and 1977. In 2010 North
Dakota submitted a compliance plan with best available
retrofit technology that would have reduced nitrous oxide
by 43 percent and sulfur dioxide by 86 percent. The
EPA failed to approve this plan and proposed very
stringent nitrous oxide controls on the Leland Olds and
Milton R. Young Stations of a reduction of nitrous oxide
by 90 percent. The EPA argues selective catalytic
reactors will work on lignite and will work better on
nitrous oxide. The department argues North Dakota
lignite is different, and the technology is not proven to
work on cyclone boilers that burn North Dakota lignite
without extraordinary reengineering.

Committee discussion included although there has
been criticism of the EPA, there has been a decrease in
pollutants that would not have occurred except for the



regulation. It was argued companies would not reduce
pollutants without regulation. The contrary argument is
the coal industry was building plants with scrubbers and
reclaiming land before the EPA was created. It was
argued because one state's air quality can affect another
state's air quality, federal regulation is necessary.
However, discussion included the concern is the EPA is
overstepping its authority at the present time.

The federal rule on the one-hour sulfur dioxide
standards establishes the maximum ambient sulfur
dioxide concentration that may occur in air per hour.
The department has objected to the method proposed to
determine if a given area meets the standard. The EPA
has proposed states determine compliance through air
quality models.

Modeling is not based upon actual information, and
this state has actual information for the last 25 years.
Modeling can overpredict, and the EPA uses the
maximum levels shown by modeling. It was argued
modeling overestimates the amount of sulfur dioxide by
up to 25 percent. The committee was informed the
industry in North Dakota cannot meet the sulfur dioxide
standard if compliance is based on modeling instead of
monitoring. North Dakota, along with four other states,
has challenged the rule because the modeling
requirement is not allowed under the Clean Air Act and
results in overprediction.

On March 2, 2012, the EPA announced a final
decision that the state's regional haze plan would be
approved with respect to all sulfur dioxide and particulate
matter controls the state had identified and also would
be approved for selective noncatalytic reduction nitrous
oxide controls called for in the state plan for the Milton R.
Young Station and Basin Electric Leland Olds Station.
The EPA disapproved the nitrous oxide control
technologies the state had recommended for the Basin
Electric Antelope Valley Station and the Great River
Energy Coal Creek Station.

The committee was informed MISO is concerned with
the reliability of the system in response to the rules on
mercury. The MISO reported these mercury standards
placed the most coal-fired units at risk for compliance.
The response by industry may include the potential
retirement of 15,000 megawatts of coal combustion
plants because of retrofit costs. It will cost
approximately $31 billion to replace the old plants. The
committee was informed environmental compliance
costs will be passed along to consumers, and these
costs may be significant. The MISO estimates
environmental retrofit costs will increase customers' bills
by 7 percent.

The committee received testimony on carbon dioxide
regulation. The state is required by federal law to
address greenhouse gas generation in the following
manner:

e Major sources of greenhouse gases currently
submit their greenhouse gas generation amounts
to the EPA on a yearly basis.

e New sources that have the potential to emit
100,000 tons a year or more of greenhouse gases
must go through the best available control
technology review process.
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e Major modifications to sources that have the
potential to increase greenhouse gas emissions
by 75,000 tons per year or more must also go
through the best available control technology
review process.

The committee was informed technology for
capturing greenhouse gases has not been commercially
demonstrated, especially as to lignite coal. The industry
is unsure as to what to do with carbon dioxide. It was
argued there needs to be a law on long-term liability.
The MISO estimates a $50 per ton cost of carbon, if
imposed by the federal government, would equate to an
approximate 40 percent increase in electric rates.

The committee received testimony on coal
combustion residues. Fly ash comprises 56 percent of
the coal combustion residues. Fly ash is used in
products worldwide, and there is a strong demand for fly
ash. Coal combustion residues are managed 40 percent
through landfills, 30 percent through beneficial use,
19 percent through surface impoundments, and
11 percent through mine fill. As a result of the
Tennessee Valley Authority Kingston Fossil Plant
release in 2008 of coal combustion residues due to a
dam failure, the EPA has proposed new rules. There
are two options for the rules. One option is to regulate
coal combustion residues as hazardous waste, and
another option is to treat the residues as municipal
waste.

Environmental groups and individual citizens favor
regulation of fly ash under Subtitle C as hazardous
waste and states and industry groups favor regulation
under Subtitle D as municipal waste. The estimated cost
of Subtitle C regulation is $76 million in capital costs,
and this does not include operation and maintenance.
Subtitle C regulation will cost $79 billion to $110 billion
over 20 years and result in 183,900 to 316,000 job
losses in electric power generation, coal mining, food
service, real estate establishments, and repair
construction of nonresidential structures. There may be
gains in hazardous waste management and coal
combustion  residues handling and equipment
manufacturing. The capital cost for Subtitle D regulation
is $15.5 million. Subtitle D costs to industry would be
$23 billion to $35 billion over 20 years and would result
in job losses of 39,000 to 64,700.

Concrete represents 15 percent of the total
infrastructure of the United States, and 75 percent of
concrete uses fly ash. Fly ash is approximately
15 percent of the makeup of concrete. Hazardous waste
may not be sold for beneficial use. If fly ash is regulated
as hazardous waste, the result will be a $105 billion
increase in costs to build roads over the next 20 years.
This cost is a $5.32 billion annual direct cost made up of
$2.5 billion in price of materials and $2.73 billion in
shorter pavement and service life of concrete.

Committee discussion included the Legislative
Assembly should comment on rulemaking.

Coal Combustion Residues Bill Draft

The committee considered a bill draft that would
accept the present use and disposal of coal combustion
residues. The committee was informed the bill draft



contemplates acceptance of the heavy metal content in
fly ash by accepting present regulations that regulate
heavy metal content.

Coal Mine Reclamation Regulation

The committee received testimony on the PSC's
surface coal mining regulatory program. The committee
received testimony with programmatic changes being
implemented through the federal Office of Surface
Mining (OSM). For example, OSM has begun sending
its own inspectors to duplicate the work of state
inspectors. It was argued this only serves to increase
regulatory confusion. Also, OSM is in the process of
developing a new nationwide rule to protect any stream
that may be impacted by coal mining. While the primary
purpose of the proposed rule relates to mountaintop
mining and valley fill issues in Appalachia, the proposed
rule will add new regulations for coal mining in this area
of the country. In addition, OSM is conducting outreach
for proposed rules for the placement of coal ash in mine
lands. As envisioned, the placement of coal ash in mine
lands would be regulated under OSM rules. If mine
placement of coal ash is considered to be disposal, the
ash would come under rules that will be adopted by the
EPA.

The OSM oversees the commission's administration
for the coal regulatory program. The OSM currently
funds 64 percent of the commission's coal regulatory
program costs, and the remaining 36 percent comes
from the state general fund. Federal funding for state
coal regulatory programs has been a concern for the
past two years. There have been proposals to reduce
the federal share by about 15 percent. The OSM has
indicated intent to cut federal funding to state programs
and to require states to increase their own taxes on coal
to fund the federal share of these programs. As an
alternative to states increasing industry taxes or fees,
OSM is considering a new rule to assess fees on the
coal industry that would be returned to the state to cover
all or part of the federal share of the regulatory program.

The committee was informed the commission has a
good relationship with the federal government on
reclamation, and the federal government cannot afford to
do what the commission does and cannot do it as well.
The OSM has stated North Dakota has an excellent coal
regulatory program.

Coal Research and Development

The committee received testimony on the use of state
money for research. Research and development
programs are funded by a 10-cent per ton severance tax
allocation and 5 percent allocation of the coal conversion
tax. Each state dollar invested has resulted in $6 of
industry match. Currently, the Lignite Research Council
is participating in 15 research and development projects
worth approximately $170 million. Many of these
projects focus on the reduction, capture, and storage of
carbon dioxide. The Great River Energy DryFining is a
result of Industrial Commission investments through the
Lignite Energy Council of $400,000 which resulted in
$13.5 million invested by the Department of Energy.
These investments resulted in Great River Energy
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investing $250 million in coal drying. The coal drying
has led to the construction of the $370.4 million
Spiritwood Energy Power Plant fueled with 610,000 tons
of beneficiated lignite from the Falkirk Mine.

The committee received testimony on DryFining. The
objective of DryFining is to restore lost performance by
removing moisture in the incoming fuel stream. This is
done by employing waste heat to reduce moisture
content in the lignite. Less moisture lessens exit gas
temperature, exit gas volume, exit gas velocity, power
for mills, power for fans, and duct erosion and
maintenance. The DryFining provides a 25 percent
reduction in water released from the process. There is
54 percent less sulfur dioxide, 40 percent less mercury,
and 32 percent less nitrous oxide. In addition, there is
4 percent less carbon dioxide and a 4 percent
improvement in cycle efficiency. There is a substantial
reduction in routine pulverizer, boiler, and scrubber
maintenance. The committee was informed DryFining is
cost-effective.

Natural Gas

The committee received testimony on the natural gas
sector. As to natural gas, the BENTEK study reported
as oil production declines in the Bakken, natural gas
production will increase. The BENTEK study reported
as the oil is removed it creates gaps that are filled in with
natural gas. Bakken wells have a strong production of
oil and decline quickly. After 10 years, a Bakken well will
become a gas well with associated oil.

The committee was informed capacity for gas leaving
the state is tight. Competition for space on a pipeline
depends on price that is determined on a daily basis.

The committee focused on the liquids in the natural
gas stream because Bakken gas is high in liquids at
30 percent. The committee was informed until natural
gas is processed at a plant, it is worthless. Although
natural gas is at a historically low price, natural gas
liquids have a great value. The higher value of natural
gas liquids creates an incentive to get natural gas to a
processing plant. There is a disparity in the market
between oil and natural gas in price, and natural gas
liquids tend to follow oil pricing.

The committee received testimony on the challenges
resulting from increased natural gas production. All gas
drilling in this state is associated with the drilling of oil.
Although flaring is increasing, the areas of mature
development in this state have reduced from 80 to
20 percent the amount of flared gas. Thirty-one percent
of natural gas--225 million cubic feet per day--is flared
on a volume basis. Using gas that is being flared may or
may not be economical, depending upon many factors.
Over half the wells flare less than 1,000 cubic feet (1
MCF) per day. It was argued it will never be economical
to do anything with these wells because the well is
flaring $3 of gas per day. There is more opportunity with
higher levels of gas. There is a window of opportunity
for wells that are releasing 300 MCF per day to 1,000
MCF per day. If the well is producing more gas than
1,000 MCF per day, there is an economic incentive for
the gas to be piped to a gas plant.



The EERC has been studying bifuel technology in
which natural gas in injected into the fuel stream of a
petroleum engine. The EERC has achieved 40 percent
or greater replacement rates in the study. Drilling rigs
run on electric power, and diesel fuel is used to make
electricity. The main opportunity is when the drilling rig
is on the pad. The opportunity for bifuel technology
ends, however, once a gas pipeline gets to a well site.
The cost-savings of using natural gas from a Bakken
well with bifuel technology is enormous. There is a
$3,000 plus per day cost avoidance in diesel use, and
the payout is achieved between one and one-half
months and three months. A field demonstration was
started the middle of 2012. A part of the study is to
determine the degree of conditioning that is required to
optimize performance. The committee was informed
having a chemical processing unit on the well pad does
create liability issues.

The committee was informed there are tax issues for
using gas at the well site instead of flaring. Statutes
provide the operator of a well may flare the gas, tax and
royalty free, for one year. This is the best time for onsite
use. It was urged the use of gas at the well site may
need to be incentivized.

One type of chemical produced from natural gas
liquids is fertilizer. The committee was informed value-
added activities tend to be near the source of
consumption in this country. Fertilizer plants require
huge capital, and the cost of gas is as important as
many other factors, but these plants are dependent on
inexpensive gas. Most projections show natural gas will
be below $4 for the next 20 years, but investors are
skittish on investing in chemical and fertilizer plants
because these plants are very expensive.

The committee was informed there has not been a
development in internal markets for petroleum chemicals
from liquids in gas in this state because Alberta,
Canada, has attractive markets for petroleum chemicals.

Oil

The committee received testimony on the oil sector.
As to oil, there has been a 233 percent increase in oil
production since 2007. The committee was informed the
rig count will flatten or will go down as oil development
goes from exploration to development. Companies
needed to hold the lease by production in the fields.
When the fields are held, the fields are filled in. Oil
production is becoming more efficient with three wells on
each site, and more wells with fewer rigs lower costs. At
present, there is an $11.5 million break-even point for
some companies. The committee was informed the
average Bakken well generates over $20 million in net
profit. The intent is to bring the costs down, and
pipelines bring down costs.

Committee discussion included technology
improvements will increase the percentage of
recoverable oil which is 3 to 5 percent of the oil in the
Bakken. The Petroleum Council and the EERC are
conducting studies that will increase the amount of
recoverable oil.

Oil production on the Three Affiliated Tribes
Reservation has grown from virtually zero production in
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2007 to nearly 108,000 barrels of oil per day in 2012. In
April 2012 there were 616 wells producing oil which
represents 20 percent of the state's daily oil production.
Even with this high production, the committee was
informed there is a day-to-day struggle for the industry in
operating on reservations.

A comprehensive description of the impact resulting
from increased oil production is included under the Oil
and Gas Development portion of this report.

Refining

The committee received testimony on the refining
sector. There are three refineries being discussed.
These refineries are diesel topping facilities. One is
being considered near Trenton, one near Dickinson, and
one near Makoti. In addition, the Tesoro Mandan
Refinery has increased its crude processing capabilities
by approximately 20 percent from 60,000 barrels per day
to 70,000 barrels per day.

The committee was informed a new refinery would
require the gasoline demand of a million people and the
availability of a million barrels per day, and this is a
possible vision for North Dakota. If the Hyperion
Refinery is built in South Dakota, it may remove the
economies of scale needed for a full refinery in North
Dakota.

The committee received testimony on a special type
of refinery near Trenton. There is a shortage of diesel
fuel, and to meet the need, the proposed plant will use
20,000 barrels per day and will be a diesel topping plant.
One-third of the input will be refined as diesel fuel, and
the byproducts include naphtha, which can be used to
dilute tar sands oil in Canada.

The diesel may be sold onsite or can be shipped by
rail. The refinery will not need a pipeline because it is
easy to get crude oil to the site.

A representative of the refinery made the following
recommendations for legislative changes:

1. Modify the North Dakota Pipeline Authority
bonding authority to include refineries, not just
pipelines.

2. Waive the extraction tax if North Dakota crude is
sold to a North Dakota refinery.

3. Waive the sales tax for building a refinery.

The North Dakota Pipeline Authority is an agent of
last resort and lends the name of the authority to
revenue bonds. The state would not have an equity
position.

The committee was informed the waiver of the
extraction tax would improve cashflow and would
stabilize the profitability of the refinery. The first few
years of operation is critical for profitability. The refinery
has done an evaluation of return on equity using
different scenarios, and the project is viable even in the
worst-case scenario.

North Dakota Pipeline Authority
Refineries Bonding Bill Draft

The committee considered a bill draft to allow the
North Dakota Pipeline Authority to issue evidences of
indebtedness for refineries. The bill draft clarifies what



was thought to be true, there was intent to include
refineries when the law was enacted.

Oil Extraction Tax Exemption for Refineries Bill Draft

The committee considered a bill draft on exempting
oil from the oil extraction tax if the oil is sold to and
refined by a refinery located in this state. A 60,000-
barrel per day refinery purchasing $60 per barrel oil
would have a savings of $234,000 per day. It was
argued the bill draft would lower the cost of oil
purchased by these refineries. Lost tax revenue would
be offset by economic development as a result of a
viable refinery and products produced from refined oil.
Another benefit is consumers in this state pay 73 cents
per gallon for shipping oil to the Gulf Coast and shipping
gasoline back. This would be saved by refining in this
state. There was concern with how the tax exemption
would be administered. Committee discussion included
the bill draft may need language to require a discount in
price to the refinery for the reduction in taxes to the
producer and royalty owners. Some committee
members urged an expiration date so the incentive
would not last beyond when it is beneficial.

Petroleum Marketing

The committee received testimony on the petroleum
marketing sector. In 2011 retail petroleum dealers sold
about 750 million gallons of taxable gasoline as well as
close to 1 bhillion gallons of taxable diesel fuel. Taxable
sales of diesel have increased 30 to 40 percent in the
last five vyears. An oil rig uses approximately
2,500 gallons to 3,000 gallons of diesel fuel per day.
Even with this increase there is an adequate supply of
diesel. However, the gasoline supply is tight. This is
due to the Chicago basis price going up and gasoline in
Minneapolis going east instead of going west.
Nationally, use of gasoline is on the decline or flat, but
use of diesel has increased. The committee was
informed there is the potential for growth in petroleum
marketing in western North Dakota, but there is not a
workforce or housing for the workforce.

Wind

The committee received testimony on the wind
sector. Wind is in a very young stage of development,
and  development has  slowed. Although
2,900 megawatts of wind power are permitted, only
1,400 megawatts are produced each year. The
recession has caused some of the slowing of
development because demand has softened. In
addition, renewable portfolio standards in states have
been met so there is no growth in that area. Production
tax credits expire at the end of the year. It is unknown
as to whether the credits will be renewed, and this
creates uncertainty and less development. The
committee was informed wind turbines are getting larger,
more efficient, and more reliable.

There is a formula in state law for fees paid by a wind
farm project developer to the PSC. These fees are
based upon the value of a project with a maximum
amount, and if too much money is paid in fees, the
money is returned to the project developer.
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The committee was informed 700 megawatts of wind
have been integrated into the Basin Electric system in
the last 10 years along with a 700-megawatt natural gas
system as a backup to provide a firm power supply.
Basin Electric finished a wind farm project this spring
and is finished with wind projects at the current time.

Carbon Dioxide Utilization

The committee received testimony on carbon dioxide
utilization. Carbon dioxide is used in enhanced oil
recovery by pushing oil and repressurizing the oilfield.
Because some carbon dioxide is trapped, enhanced oil
recovery is a technique of sequestration. There has not
been a lot of work on whether carbon dioxide can be
used for enhanced oil recovery in shale. The committee
received testimony on the EERC's carbon dioxide
enhanced Bakken recovery research program. A
waterflood will not work in the Bakken Formation for
secondary recovery because it pushes oil into the rock.
Two tests have been done, with marginally effective
results using carbon dioxide. The committee was
informed that needs to be a viable implementation
approach, and conventional carbon dioxide method
cannot be used.

OIL AND GAS DEVELOPMENT

The committee received testimony on oil and gas
development. It is estimated the number of rigs will
fluctuate between 100 rigs and 250 rigs per year. It is
estimated 33,000 new wells will be drilled in the Bakken
and Three Forks Formations. The drilling activity now
supports 35,000 jobs. The number of jobs required will
increase to over 60,000 in 2020 and decrease to
approximately 45,000 from 2035 to 2060. The multiplier
for other jobs created by these jobs is 2.5.

The risks involved with oil development include cap
and trade proposals, tax rule changes, oil price below
$50 a barrel, EPA regulation of hydraulic fracturing, and
federal minor source air permits requiring 6 months to
12 months for approval.

The committee was informed to expect 225 rigs for
the next two years. At the end of two years, the
homesteading phase where oil companies prove up their
leases should be completed. In particular, 80 percent of
the leases will be secured by the end of 2012. After the
homestead phase comes the farming stage in which the
field is filled in from the old pad. After 2014 there will
need to be 650 semiloads to 700 semiloads per rig.
Presently, rigs require approximately 2,000 semiloads.

The play is expanding south of Interstate 94 and to
the Canadian border. Wells are at idle because there is
a 120-day wait for a frac job which is the largest
constraint on production. Even though there is a wait for
frac jobs, it does not result in drilling slowing down
because it is better to drill than to lose a lease. Most
leases need to be secured within 2.5 years to 4 years,
and the cost of a lost lease is around $2 million.

The committee was informed stripper well status will
be reached after 13 years to 14 years for a typical
Bakken well under current law, and the Legislative
Assembly will need to review taxes on stripper wells.



Oil and Gas Development Impact

The committee received testimony on the impact of
oil and gas development, and what is being done or
should be done to address it. The committee received
testimony on impact to schools; cities, including
Williston; counties, including Williams; townships; water
providers, including private and the Western Area Water
Supply Authority; utility providers; emergency medical
services (EMS) providers; day care providers;
appraisers; financial institutions; housing; the PSC; the
Department of Transportation; and the workforce.

The committee was informed roads, housing, crime,
and safety are the biggest issues. The rig count has
stabilized, and production will grow. As the play moves
from exploration to development, the types of services
needed will change, and there will be much less traffic.
Summer 2012 might have been the busiest in terms of
activity in the Bakken. Pipelines are critical for there to
be less road traffic, and pipelines need to be built early
in the oilfield development for pipelines to be
economical. There are approximately 2,000 trucks per
well, and this number is reduced to 600 to 800 trucks if
there is a pipeline system in place. It was argued the
major county roads need to be able to take a 105,500-
pound load. State and county road limits cost the oll
industry because the limits close down roads for three
months. It was urged the state should help identify and
fund major roads.

The committee was informed Bakken counties are
different from other growth areas of the state. First, the
counties are unique because there is only one Bakken, a
world-class resource. The Bakken creates an
opportunity for the state to build core infrastructure.
Second, the pace of growth is faster than elsewhere in
the state. Infrastructure cannot keep pace with the
growth. Third, 30 percent of the traffic in western North
Dakota is trucks. Traffic elsewhere is not this high of a
percentage or number of trucks. Finally, the industry will
adjust to the conditions. If the state does not help cities
and counties grow, the oil development will more than
likely become like North Slope in Alaska, in which the
industry brings in workers and temporary housing.

Schools

The committee received testimony on the impact of
oil and gas production on schools. Birthrates have
multiplied by over four times, and there are many more
students. For example, District No. 8 is projecting an
increase of 200 students for kindergarten through
grade 8. District No. 8 had approximately 300 students
in 2011. The district has purchased modulars to house
the 300 new students. There are students from
37 states and four foreign countries in the Stanley
School District. There are 180 new students projected
for 2012 in Stanley.

The areas of need include:

1. Buildings, because of lack of space.

2. Staff, including teachers and bus drivers. Bus
drivers are not paid as much as oilfield drivers,
who are paid $300 a day, do not receive
retention pay for completing the school year, and
only work about four hours a day. A change in
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the law providing reciprocity to out-of-state
teachers was helpful for hiring Minnesota
teachers. To hire teachers, there needs to be
day care available for teachers, and some school
districts are considering providing day care
available in schools. It is difficult to find
substitute teachers in North Dakota because
teachers need a four-year teaching degree. It
was argued a substitute teacher does not need a
four-year teaching degree to substitute teach for
two days. However, long-term substitutes do
need to be properly trained.

3. Rapid growth grants.

4. A gross production pool for schools.

5. Mechanical assistance, because some bus
companies do not want to sell buses in oil
country due to the amount of work that needs to
be done under warranty. Buses are lasting only
two years to three years because of the
mechanical problems due to rough roads.

6. Assistance for students in special situations or
with special needs. Homeless children may go
to a school without regard to residence, and
homeless is defined as without a four-season
dwelling, which does not include portable trailers.

7. Equipment, including desks, computers, and
books.

8. Teacher housing. The Williston School District
owns two 4-unit apartment buildings that were
financed by the rent. Committee discussion
included the school district should not be in the
housing business. It was argued it is the
purpose of the local housing authority to create
housing and rent to key public employees at low
rates. It was argued the housing authority is the
proper avenue to use to issue bonds, build, and
rent to teachers. The committee was informed
there is no land the local housing authority can
afford to acquire.

It was argued schools need an aid program for
facilities immediately because it is not fair for local
taxpayers to bear the full expense for oil development. It
was argued schools also need an increase in the share
of the production tax.

The committee noted foundation aid comes in the
following year. When there is rapid growth, the school
district is a year behind. It was argued there needs to be
money in the front end. The committee was informed it
would be acceptable to receive payments for students
and, if the students did not stay, to pay back the state.
At least the school district would know it would have the
funding for teachers ahead of hiring the teachers.

The committee was informed one solution is to have
a commission to deal with emergencies. A commission,
similar to Wyoming's, would prioritize based upon severe
impact of an industry that generates taxes for the state.
It was argued a commission is needed because
otherwise it takes years to react through the legislative
process. The commission would review proposals and
grant money similar to how the federal government
grants military impact aid. It was argued oil impact is
similar to federal aid due to military impact. The money



could be set aside for schools statewide. It was argued
the commission should be reviewable so it can be
terminated if not needed, and there would need to be
safeguards and oversight for the commission.

Committee discussion included the Air Force bases
do not pay property tax and was the justification for
federal impact aid. Discussion included additional
dollars in one part of the state may affect equity, and
there may be a lawsuit. The committee was informed
many of the students come from campers, and camper
owners do not pay property taxes.

Cities

The committee received testimony on the impact of
oil and gas production on cities. The impacts include:

e The need for retail.

e A burden on governmental and health service

facilities.

e The need for planning for permanent construction
and development regulation.

e An increase in costs of government. The cost of
operating the city of Williston is increasing, and
salaries for the 2011-12 fiscal year have
increased $2.5 million to $3 million. The city had
to give 10 percent increases in wages, hire more
people, and provide housing allowances.

e A shortage of housing. There is a shortage of
income-based housing in Williston, and it would
be beneficial to the residents of Williston.
However, every income level is short on housing
in Williston.

The committee was informed property tax has not
kept abreast of costs. The value of property has
increased dramatically in Williston, but property taxes
should increase only by a reasonable percentage. It
was argued it is unfair to increase property taxes
dramatically on long-term residents.

Counties

The committee received testimony on the impact of
oil and gas development on counties, in particular,
Williams County. The main issues were affordable
housing, zoning and planning, workload and workforce,
and law enforcement.

The committee was informed housing for road
construction crews is an issue. Williams County is
investigating reserving places in crew camps for
construction workers. It was argued there needs to be a
mechanism for continued maintenance, and a state fund
was suggested.

The committee was informed there is no affordable
housing. People want to buy homes but want homes
under $250,000 which are not available.

The committee received testimony on zoning in
Williams County. Developers from around the country
are in Williams County because of the difficult economic
conditions in the rest of the country. There are some
undesirable developers that try to intimidate small local
government. Williams County imposed a moratorium on
temporary housing because 9,777 beds had been
approved between 2010 and 2012 but only
approximately 6,000 built. The committee was informed
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there is not enough water for temporary housing, and
sewage systems are at capacity. Williams County would
welcome aid from the state in the form of a state
planning office.

Williams County would appreciate help from the
state, including help in enforcing zoning laws. The
state's attorney's office is overwhelmed with enforcing
code violations. People are living in tents, abandoned
farmsteads, shops, and garages. Many of these places
do not have 911 addresses and are unsafe.

Williams County is experiencing competition for
employees, especially for social service employees.
Because the state is providing social service employees
an additional $500 allowance, it is difficult for Williams
County to compete with the state.

The committee was informed crime has increased.
The main traffic complaint by counties is overweight
vehicles. The state must retain fines in the state school
fund, but fees may go elsewhere. The committee was
informed because overweight charges go to the state,
there is no incentive for local officials to enforce
overweight violations.  Overweight fees go through
district court--a state entity--and would have to be paid
out through the State Treasurer back to counties if
counties were to retain the fees.

The Williams County Sheriff's workload has greatly
increased, and the Sheriff must prioritize the work done
by his deputies. It is difficult to retain deputies, and it
was reported three deputies quit in one week. There is
very little time to work on motor vehicle registration
violations even though it appears many out-of-state
vehicles are not registered in this state. The Sheriff
considered having a station on the highway to check
registration, but the traffic problems that would be
created would not be worth the trouble. Generally,
registration laws are enforced if a person is stopped for
another offense for which there is a reasonable or
articulable suspicion.

Committee discussion included there may be a
technological solution to the failure of nonresidents to
register motor vehicles. For example, radio signals are
used for toll roads in California.

Townships

The committee received testimony on the impact of
oil and gas development on townships. The main impact
on townships is to the township roads. The cost for
gravel has increased over three times. The gravel is
thrown from the road by fast-moving trucks to a degree
that traffic control signs get covered with mud. The
committee received testimony from one township that
received $40,000 for gravel from the impact fund. The
township has 34 miles of road and can gravel 1.5 miles
with $40,000.

The committee was informed most oil companies will
work with a township, but when putting in the oil well, the
oil company knows it will destroy the road and does not
want to put any money into the road until after the well is
in. The committee was informed weather does not stop
oil well drilling, and safe road conditions are not an issue
because oil companies are in the business of getting oll
and not making roads. The goal is to get the well in as



soon as possible. Township representatives
recommended townships be included in the statute for
impact funding.

Committee discussion included the eastern part of
the state has similar problems because of water and
agribusiness.

Independent Water Providers

The Western Area Water Supply Authority has
determined the project will need approximately
$80 million in funding in the next biennium to meet the
water demands of the region. Of this $80 million,
approximately $60 million is estimated to complete the
expanded original project, an increase from the
$40 million estimated in 2010. An additional $20 million
is needed to build initial rural expansion to meet part of
the large increase in rural demands. The price of
$20 per 1,000 gallons is the same charged to a
commercial user whether from a depot or from the line.

Independent Water Providers include 100 individuals
supplying frac water to the oil industry. Independent
Water Providers provide 70 percent of the water needed
to the oil industry. The Independent Water Providers
expressed concerns about the Western Area Water
Supply Authority. They argued for oversight by the State
Water Commission, and against the authority heating
water for frac jobs in direct competition with the
Independent Water Providers.

Utility Providers

The committee received testimony on residential and
commercial gas and electric use in Williston. The
committee received testimony on activities of Basin
Electric to meet the growing need for electricity in the
Williston Basin area from a generation and a high-
voltage transmission line perspective. Basin Electric has
forecasted an increased load in the Williston Basin area
of 1,000 megawatts by 2025--equal to the capacity of
either the Coal Creek Station or the Antelope Valley
Station. Basin Electric has been adding generation
through coal plants, natural gas peaking plants,
intermediate natural gas plants, and power transfers into
the area. Basin Electric will be able to provide more
power in the future through transmission and will be able
to back off on peaking plants in the future. Growth in the
Williston Basin area has come faster than expected, and
there is not enough time to build a coal-fired plant to
meet the demand. The least cost alternative to a coal
plant is a natural gas plant that can be built fast with less
regulation.

The committee was informed environmental impact
studies are required under the Environmental Protection
Act and require about three years to complete. Part of
the problem is there are not enough federal employees
to do the work. Another part of the problem is federal
agencies are fearful of lawsuits by environmental groups
if there is any mistake in the process.

Emergency Medical Services Providers

The committee received testimony on the impact of
oil and gas development on EMS. There are three major
EMS issues--personnel, education, and funding.
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Volunteer emergency service providers are burning out.
Labor for EMS is provided by volunteers, and the
volunteer, pool is dwindling.  Other problems for
emergency service providers include vehicles not pulling
over for sirens, people not knowing where they live, and
people not paying for services. The top priority is for
sustainable funding for personnel, and it was argued
impact funding is not a steady stream of funding.
Committee  discussion included the Energy
Infrastructure and Impact Office should be allowed to
provide impact funding for staffing. It was argued
funding through the Department of Transportation
budget for EMS staffing may be more appropriate.

Day Care Providers

The committee was informed day care is critical to
the workforce. The committee was informed there
needs to be an additional 4,655 day care spots to meet
50 percent of the need. Making a day care profitable is
difficult, and it is difficult to employ staff. The committee
was informed there has been communication with the
industry, and if there were a plan for day care, there
would be industry support.

Appraisers

The committee was informed closed records create
an issue for appraisers. This issue was created by a
recent change in the law. Another change allows for
reciprocity with other states, but the appraisers need to
see enough transactions to be able to sign an appraisal.
It takes three years to five years of understudy to
become an appraiser. Committee discussion included
there are few new appraisers because the understudy
becomes the competition.

Financial Institutions

The committee was informed by a Williston bank
there are opportunities for banks in construction of
homes, apartments, and commercial property. Loans
are difficult to give because housing prices are very high,
appraisals are difficult, and finding a purchaser in the
secondary market is difficult. The committee was
informed many people come to the oilfield with a
troubled credit history. It is risky to loan to these people,
and credit repair takes time.

Housing

The committee was informed Williston needs more
low-cost and moderate-cost housing for teachers, police,
and municipal employees. The population of the state is
expected to grow 25.2 percent from 2010 to 2025. The
population for the same time period in the Williston area
is expected to increase 60 percent. The housing
demand in this state for the same time period will
increase 30 percent, compared to 59 percent in the
Williston area. Fifty-five percent of the total household
growth will be low-income, 75 percent if moderate-
incomes are added.

Impact on Public Service Commission
The committee received testimony on the impact of
the oil and gas development on the PSC. Since the



recent energy boom began, the PSC has completed
cases involving $5.5 billion in investments in this state.
There are an additional $13 billion in proposed projects
that are in various stages of permitting. The committee
was informed this state's siting Act is a sound one, and
project developers' siting fees are available to the PSC
to process cases and to hire outside consultants and
experts.

Impact on Department of Transportation

The committee received testimony on the impact of
oil and gas development on the Department of
Transportation. The committee received testimony on
road projects in oil-producing counties. A temporary
bypass is being constructed northwest of Williston. The
department will mill out and replace Highway 2.
Highway 22 will be more stable than the two previous
repairs, because the project will move the hill instead of
go around it. An undivided four-lane will be built
between Williston and Watford City. An undivided four-
lane has a 16-foot lane in the middle that acts as a
continuous left turn lane. The department will finish the
super two between Watford City and Alexander and
super two can be turned into four lanes. Whether there
will be a four-lane or a super two is determined by traffic.
The committee was informed the first priority in
Dickinson is the bypass, and the second priority is the
underpass.

The committee was informed about the repair of the
Long X Bridge that was damaged by a truck. The bridge
was in good shape before the recent accident. The
department chose to repair instead of rebuild because a
new bridge would take at least two years to design and
build. The truck operator that damaged the bridge will
pay for the repair which is expected to cost $500,000,
and most semitrucks have that much liability coverage.

The committee received testimony on costs. Inflation
has been averaging approximately 11 percent per year
since 2001.

The committee received testimony on workload. The
committee was informed the amount of consulting used
by the department has increased from approximately
25to 60 percent. The department can consult out work
but still needs to monitor and manage the consultants.

The committee was informed the state fuel tax is up
considerably due to the oil and gas industry. In addition,
motor vehicle registrations are increasing, including
temporary registrations.

Workforce

The committee received testimony on TrainND in the
northwest portion of the state. TrainND is divided into
four regions, and training is provided based on the
businesses provided in each region. The whole program
trains 14,000 people in all regions. The Williston area
has trained 12,000 people in the last year.

The challenges facing the program include lack of
space. The committee was informed generally industry
will pay for training but not a building. The committee
was informed the next area of instruction will be in
maintenance. The training that will be needed in the
future is a higher level of training, including training in
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electronics, electricity, and instrumentation. In addition,
there is a high demand for a commercial driver's license
program.

Impact Grant Process

The committee received testimony on the energy
infrastructure and impact grant program. In 2011 the
Legislative Assembly authorized $100 million and
$35 million was added during the November special
session for the grant program. The Board of University
and School Lands may not disburse more than
60 percent of the funds in a fiscal year. There are four
grant rounds. The first round was for city infrastructure
for hub cities and all other cities. The second round was
for township roads and transportation. The third round
was for emergency services and responders. The fourth
round was for all other political subdivision infrastructure,
including parks, counties, and airports. The grants are
provided to meet initial impacts affecting basic
government services directly necessitated by oil and gas
development. The grants are given as reimbursements.
Reimbursement requires invoices or minutes showing
approval for payment. The documentation is required so
there is accountability.

The process for grant review starts with the staff
taking applications and reviewing the applications,
including visiting with applicants. The grant program is
based on the application and need. The committee was
informed generally large cities do better with the
application process because large cities have more staff,
and the application process can be frustrating for
townships and small cities. Staff scores the applications
based on criteria, and the applicants are ranked based
on the scores. The Impact Grants Advisory Committee
reviews the applications based on score. The advisory
committee makes recommendations to the Board of
University and School Lands. The board has made few
changes to the advisory committee recommendations.
The board chooses the members of the advisory
committee.

The Department of Trust Lands focuses on getting
the money out as fast as possible, and the department
starts the process before money is received.

It was argued if the $100 million cap were removed,
the money would be spent wisely--a better review could
be done with more resources. It takes 13 months or 14
months to reach the cap in the biennium.

The committee was informed when the state
announced there was oil impact funding of $100 million,
contractors started to take advantage. It was argued
there need to be checks and balances to avoid this kind
of abuse.

The committee was informed although schools have
access to impact funds, schools are not eligible until the
fourth round. The $5 million provided for rapid
enrollment removed schools from the first three rounds.
It was recommended the infrastructure grant program be
expanded for schools and hospitals. The committee was
informed housing requests were denied categorically in
the early rounds.



Impact Funding Methods

It was urged the state needs to fund $800 million to
$1 billion per year for five years for oil development
impact in western North Dakota. In addition, it was
urged there should be impact funding like coal impact
funding for schools. The committee was informed 28 to
29 percent of the coal taxes were returned to political
subdivisions. It was argued if this is done for oil, it would
work well. It was argued the state should remove the oil
impact grant program because political subdivisions
cannot plan on grants.

Pace of Impact

Planning for the future is difficult because any study
is out of date as soon as it is done. It was argued
providing a legislative response every two years is not
soon enough and change needs to be made every six
months, and more support should already have been
provided.

One suggestion to lessen impact was to slow down
the permitting of wells. Committee discussion included it
would be difficult to slow the process because oil
companies have leases for three years and any
intentional slowing of permit issuance could be
considered a taking of property. In response, it was
argued there are two ways to slow the process--stop infill
drilling or declare a state of emergency and extend the
leases. The committee was informed the oil industry
would like a slower pace because of the fast pace
results in an astronomical cost of doing business.

Recommendations

The committee recommends Senate Bill No. 2027 to
take 5 percent, up to $3 million per biennium, of the
amount credited to the resources trust fund and place it
in the renewable energy development fund. The bill
provides for a general fund appropriation of $300,000 for
a study for value-added market opportunities for
renewable energy resources.

The committee recommends Senate Bill No. 2028 to
provide a general fund appropriation of $100,000 to Job
Service North Dakota for the purposes of upgrading the
collection and use of employment data to identify
transportation employees and other employees who
should be included in oil-related and gas-related
employment.

The committee recommends Senate Bill No. 2029 to
provide an additional $6 million per biennium to the oil
and gas research fund with intent that $5 million be used
by the Industrial Commission for opportunities related to
value-added processing of oil and gas. The bill provides
a general fund appropriation of $300,000 for a study of
value-added market opportunities related to oil and gas.

The committee recommends House Bill No. 1029 to
increase the cap on the aggregate amount of tax credits
for housing incentive fund contributions from $15 million
to $20 million per biennium and cap the fund at
$50 million. The bill allows the Housing Finance Agency
to enter public and private partnerships and reserve a
share of the housing for the private partner's workforce
and to charge administration fees to project developers,
applicants, or grant recipients.
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The committee recommends House Bill No. 1030 to
accept the present use and disposal of coal combustion
residues.

The committee recommends House Bill No. 1031 to
allow the North Dakota Pipeline Authority to issue
evidences of indebtedness for refineries.

The committee recommends House Bill No. 1032 to
provide an exemption from the oil extraction tax if the oil
is sold to and refined by a refinery located in this state.

EMINENT DOMAIN AND

PIPELINE SITING STUDY

House Concurrent Resolution No. 3007 (2011)
directed the study of eminent domain laws as they relate
to pipeline siting. The resolution focuses on the
following concerns:

e Multistate pipelines may not provide a direct

benefit to this state.

e Eminent domain may be used against a property
owner without the property owner's consent and
places a burden on the property owner to defend
the action which includes legal fees and costs.

e Eminent domain may be used to take property
without consideration for the surrounding property
and future uses of the property.

The Chairman of the Legislative Management
requested the study include a review of bonding
authority and liability issues for abandoned pipelines.

The legislative history reveals the impetus for the
study came from the siting of the Keystone pipeline. A
landowner had concerns with the negotiation procedures
used by the pipeline company. The company wanted to
place the pipeline 150 feet from the landowner's house
and wanted the landowner to agree. The landowner
wanted at least the 500-foot setback required by the
siting law and was able to negotiate a 1,500-foot
setback. Even though eminent domain proceedings
were not used, the landowner was concerned eminent
domain is used as a threat, and private landowners do
not have any leverage with a pipeline company. The
landowner also was concerned the pipeline siting
process was not easy to access by the landowner.

Eminent Domain
Eminent domain has four main elements--private
property, taking, public use, and just compensation.
Article I, Section 16, of the Constitution of North Dakota,
relates to eminent domain:
Private property shall not be taken or
damaged for public use without just
compensation having been first made to, or paid
into court for the owner, unless the owner
chooses to accept annual payments as may be
provided for by law. No right of way shall be
appropriated to the use of any corporation until full
compensation therefor be first made in money or
ascertained and paid into court for the owner,
unless the owner chooses annual payments as
may be provided by law, irrespective of any
benefit from any improvement proposed by such
corporation. Compensation shall be



ascertained by a jury, unless a jury be waived.

When the state or any of its departments,

agencies or political subdivisions seeks to acquire

right of way, it may take possession upon making
an offer to purchase and by depositing the amount

of such offer with the clerk of the district court of

the county wherein the right of way is located.

The clerk shall immediately notify the owner of

such deposit. The owner may thereupon appeal

to the court in the manner provided by law, and

may have a jury trial, unless a jury be waived, to

determine the damages, which damages the
owner may choose to accept in annual payments
as may be provided for by law. Annual payments
shall not be subject to escalator clauses but may
be supplemented by interest earned.

For purposes of this section, a public use or

a public purpose does not include public
benefits of economic development, including
an increase in tax base, tax revenues,
employment, or general economic health. Private
property shall not be taken for the use of, or
ownership by, any private individual or entity,
unless that property is necessary for
conducting a common carrier or utility
business. (emphasis supplied)

The statutory eminent domain law is contained in
Chapter 32-15. Under Section 32-15-05, before property
can be taken it must appear the taking is necessary for
an authorized use. Under Section 49-19-12, a common
pipeline carrier has the right and the power of eminent
domain necessary for the construction, maintenance, or
authorization of its pipeline. To have the power of
eminent domain, a common pipeline carrier must accept
regulation by the PSC, including the agreement to carry
without discrimination and to rate regulations.

Under the constitution and statutory provisions, in
short, landowners have the following rights relating to
eminent domain:

1. To negotiate for condemnation.

2. To receive a copy of the appraisal or written
statement and summary showing the basis of the
offer.

3. To request and receive a list of neighboring
property owners to whom offers have been
made.

4. To ask a judge to decide whether the property
the condemnor wants to take is necessary for
the proposed use.

5. To have a judge or jury decide the amount of just
compensation.

6. To appeal a court decision regarding public use,
necessity, or just compensation and to ask for
attorney's fees and costs.

Pipeline Siting
Although eminent domain and siting are fairly
mutually exclusive concepts, a pipeline company must
be a common carrier to be entitled to eminent domain.
Not only does the pipeline company have to be a
common carrier, under Section 49-22-07 a utility may not
construct a pipeline or exercise the right of eminent
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domain without first obtaining a corridor and route permit
from the PSC.

Under Section 49-22-09, the PSC must consider

these factors when evaluating the corridor and route:

1. The effect of the facility on public health and
welfare, natural resources, and the environment.

2. The effects of transmission technologies and
systems designed to minimize adverse
environmental effects.

3. Adverse direct and indirect environmental effects
that cannot be avoided.

4. Alternatives that minimize adverse impact.

5. Irreversible and irretrievable commitments of
natural resources.

6. The direct and indirect economic impacts of the
proposed facility.

7. Existing plans for other developments in the
vicinity of the route.

8. The effect of the proposed route on scenic
areas, historic sites and structures, and
paleontological and archaeological sites.

9. The effects of the route which are unique
because of biological wealth or because of rare
and endangered species.

10. Other problems raised by governmental entities.

Consumer Protection Provisions

One of the expressed concerns with the present
system for obtaining an agreement with a landowner is
the lack of consumer protection provisions. Under
Section 49-22-16.1, a person employed by a public utility
may not use any harassment, threat, intimidation,
misrepresentation, deception, fraud, or other unfair
tactics to induce the owner of land to grant an easement.
If at least five landowners are aggrieved, the landowners
may bring an action in district court to find these listed
practices have happened. If the court so finds, the court
is to order the easements void and the compensation
returned, that the landowner retain the compensation, or
receive up to three times the compensation. The
landowner is entitled to costs and reasonable attorney's
fees if the court finds in the landowner's favor. If the
court finds the utility knowingly allowed, encouraged, or
participated in the bad acts, the court shall send the
opinion to the Public Service Commission. The
commission may refuse to issue, revoke, or suspend the
permit.

By way of comparison, in 2009 consumer protection
provisions for wind easements and wind energy leases
were adopted and were codified as Section 17-04-06.
These provisions include:

1. A general warning as to the importance of the
easement or lease.

2. Prohibiting execution for at least 10 days.

3. Prohibiting confidentiality unless in the final
document.

4. Preserving the right of the property owner to
continue conducting business operations as
currently conducted and for the property owner
to accommodate the wind energy facility.



5. Prohibiting making the property owner liable for
property taxes associated with the wind energy
facility.

6. Prohibiting making the property owner liable for
damages caused by the wind energy facility.

7. Prohibiting making the property owner liable for
violations of law by the developer, owner, or
operator of a wind energy facility.

8. Allowing the property owner to terminate the
agreement if the wind energy facility has not
operated for a period of at least three years
unless the property owner receives the normal
minimal lease payments.

9. Requiring a clear statement on when payments
may be withheld from the property owner.

10. Requiring the owner of the wind energy facility
carry general liability insurance and allowing the
wind energy facility to add the property owner as
an additional insured.

In addition, this section allows a court to reform the
easement or lease in accordance with the previous
requirements, void the easement or lease, or order any
relief allowed by law if the terms of the easement or
lease are not in accordance with the previous
requirements.

Abandoned Pipelines

Common carrier pipelines are regulated as to
decommissioning under the siting jurisdiction of the
PSC. Gathering pipelines are not regulated by the
commission. As such, there are no requirements for
bonding or filing the location of gathering pipelines at the
state level. This may create an issue with an excavator
who follows one-call procedures and is excavating and
finds an abandoned pipeline.

Under Section 49-23-04, the excavator may not
presume the underground facility is abandoned unless
the facility has been verified as abandoned by reference
to installation records or by testing. A natification center
is required to establish a method of providing personnel
from a facility owner to inspect whether the pipeline is
abandoned or inactive. In short, an inactive facility must
be considered active.

In an effort to address the location of gathering
pipelines, 2011 House Bill No. 1382 would have required
the operator of a gas-gathering pipeline to provide a map
of the location of pipeline within 90 days of completion of
construction to the state one-call center. Although this
concept was amended out of the bill, there was
committee discussion and testimony relating to the topic.
Testimony indicated because the abandoned lines are
difficult to find, ground-penetrating radar across the
entire corridor may be done which is extremely
expensive. It was argued it would be acceptable to ask
companies to provide the location of existing abandoned
infrastructure; however, it was countered, the cost to
relocate the lines, some of which have been in place
since the 1950s, would be prohibitive. These lines are
internally documented with engineering firms that work
for oilfield companies; however, the information is not
provided to a central agency. One of the proposed
amendments would have placed a duty on the excavator
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to notify the operator or, if unknown, the one-call
notification center, with the discovery of a previously
unidentified underground facility.

Testimony and Discussion

The committee received information on the routing
process for common carrier pipelines. The committee
was informed there is a sense of helplessness from the
citizens and confusion relating to the PSC's role in
pipeline siting.

The PSC has hearings on the siting jurisdiction in the
communities affected. This provides public access to
the process but is not as inviting as it could be because
of formalities in the hearing. It was argued the main
issue with landowners appears to be an issue of public
understanding and knowledge, not rights. The
committee was informed it is extremely rare for a
pipeline route to be taken by eminent domain.

The committee received testimony from landowners
on issues with eminent domain and pipeline siting. As to
eminent domain, the committee was informed a reason
government was formed was to protect private property
rights, and the use of eminent domain by common
carriers does not represent what most people would
think of as a valid use of eminent domain. As to pipeline
siting, the committee was informed landowners lack
information and notice and adequate access to dispute
resolution mechanisms. Landowners and those
representing landowners recommended changes in the
law related to eminent domain and pipeline siting. They
argued:

1. Landowners deserve adequate warning of a
pending pipeline route so they can prepare to
explain concerns before the PSC. The
committee was informed the PSC hearings come
quickly. It was argued 90 days' notice before the
meeting with the information on the proposed
route would be beneficial for landowners.

2. The PSC and Attorney General should be
required to prepare and publish a guide for
landowners and require the guide to be sent to
landowners in advance of negotiation. This
would give landowners information on
landowners' rights, eminent domain, and
negotiation options. Committee discussion
included a landowner should be provided
information so the landowner knows the
landowner's rights.

3. Landowners deserve an adequate venue to
appeal or negotiate terms of easements. The
committee was informed the PSC hearings do
not provide an adequate procedure for the
landowner to express concerns. It was argued
there should be language allowing the PSC
jurisdiction to hear from aggrieved landowners.
In addition, the committee was informed routing
is not determined by the PSC before the
easement options are obtained so the hearing is
too late. It was argued landowners need a
government entity with which to air concerns and
to receive information. It was argued a state



mediator that would listen to both sides and
make recommendations would be useful.

4. The Legislative Assembly should clarify the
meaning of the constitutional provisions in
statute so a common carrier is defined so as to
not include a pipeline with no on-ramp or off-
ramp in this state. Presently, a pipeline that
travels through North Dakota without any on-
ramp or off-ramp can be a common carrier upon
application to the PSC.

5. The PSC should not be allowed to issue a route
permit, which is necessary for eminent domain, if
there are actions protesting the practices used to
obtain easements.

The committee was informed a person who is naive
as to business matters would find it very difficult to
negotiate with a pipeline company. For instance, most
landowners are not aware of avoidance areas that can
be contracted away in the negotiation process without
knowing it. The committee was informed bullying and
threats are common in negotiation for pipeline right of
way. Committee discussion included it is a terrible
business practice to threaten landowners before working
with landowners.

The committee was informed even if the landowner
has satisfactory resolution with the eminent domain
proceeding, the landowner has burdens throughout the
proceeding. A landowner must pay the costs up to that
point before there is reimbursement, including legal
costs. The committee was informed it is sometimes
difficult to find an attorney because pipeline companies
retain the experienced attorneys and no experienced
attorney is available for landowners.

In short, the committee was informed the core
problem is pipeline companies threaten landowners with
eminent domain when the company does not have the
right to eminent domain. Because there is not much
incentive for a pipeline company to negotiate because of
the power of eminent domain, it was argued the solution
is for the Legislative Assembly to level the playing field
by providing an incentive to pipeline companies to
negotiate. Committee discussion included sometimes
pipelines are more important than the landowner's rights,
but landowner's rights must be given due consideration.
It was argued eminent domain should be available only
as a last resort after working with the landowner. To the
contrary, it was argued a landowner should not be able
to hold up an entire pipeline project.

The committee received testimony on gas-gathering
pipelines that are not regulated by the PSC. However,
there are Department of Mineral Resources' rules
relating to gathering pipelines. Gathering pipelines are
treated as an appurtenance to the oil well. When the oil
well is abandoned, the pipeline must be purged with
water or nitrogen and if the gathering pipeline is
shallower than three feet, then the pipeline must be
removed. These rules have been in place since 2005.

Gathering pipelines are covered under the well bond.
Before the bond on the well is released, the gathering
pipeline must be removed or purged. Most bonds on a
well are for $50,000 or a $100,000 blanket bond.
Blanket bonds are only available if there are fewer than
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six compliance issues. The bond stays in place until the
field inspector certifies the site as reclaimed. If a well
sits for a year, the bond may be used to clean up the
site.

The committee was informed usually the bond does
not cover the full cost of reclamation, but the lower level
of bonding is allowed once a company begins production
and has assets in this state. The most recent
reclamation costs were $85,000. In addition to the bond,
fines and fees go to the abandoned well restoration fund,
which has a balance of $1.5 million.

There is no risk to a surface owner for liability if
everyone follows the rules. An operator must file with
the county recorder the location of the cuttings pit and
reclaimed site. If an operator does not follow the law
and does not record the abandoned well and pit, the
owner may be required to haul off the pit and plug the
well if the owner wants to develop the land. The owner
would have a cause of action against the operator.

The committee received testimony on the concern for
future generations being able to locate buried and
abandoned facilities. The issue is not solely about
compensation but is about the impact on future
generations as well. There was a concern with liability
for buried pipelines that release hydrocarbons in the
future after the company that placed the lines has gone
bankrupt, or there have been multiple sales of the
company. The committee was informed there are
problems with pipelines that were buried during the last
oil boom which are not locatable.

The committee was informed repository of gas-
gathering pipelines in the commission would not be a
burden. In the past there has been resistance to provide
the location of these gas-gathering pipelines due to
competitive issues, but this reluctance has been
relaxing--partly because the perpetrators have become
the victims as new companies accidently find old
pipelines. It was argued the location of these lines in a
repository would be beneficial to local emergency
management. Although companies have the information
on the location of gathering pipelines presently being
placed in the ground, and share with local emergency
management as requested, a repository would be
centralized and permanent. It was argued gathering
pipelines are not part of the statute requiring recordation
of the location and should be part of the statute. It was
argued a solution is to have a repository for the location
of gathering pipelines. It was argued the office of the
county recorder appears to be the best spot for the
location of these records. The committee was informed
recording the location of gas-gathering pipelines at the
county courthouse may not be practical because of the
lack of staff. It was argued now is a good time to locate
and map gathering pipelines.

In addition to the concern of not recording the
location, there was a concern gathering pipelines are
installed differently by different companies. It was
argued the width and depth of the easement for gas-
gathering pipelines need to be consistent. A landowner
told of having five pipelines on one quarter section, and
every pipeline was different as to spacing and depth.



The committee was informed it took long negotiations to
have some consistency.

The committee received testimony on the one-call
system and gas-gathering pipelines. The one-call
system is a private system and the location of gathering
lines is not reported to the one-call system, but the one-
call system contacts pipeline companies to locate
gathering lines upon a locate request. The committee
was informed the One Call Board has not taken any
action as to locating old gas-gathering pipelines. One
reason is there is a lot of poly line, and it is not locatable.
In addition, there is no system of recording the line when
it is hit.

Conclusion
The committee does not make any recommendation
regarding the study of eminent domain and pipeline
siting.
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GOVERNMENT SERVICES COMMITTEE

The Government Services Committee was assigned
the following responsibilities:

e A study of the use of state-owned airplanes

pursuant to Section 13 of 2011 House Bill
No. 1012. The study was to include a review of
airplanes owned by state agencies, the
justification for owning each airplane, the
frequency of use of each airplane, and the
feasibility and desirability of requiring state-owned
airplanes to be managed by Fleet Services. The
study was amended by the Legislative
Management to exclude state-owned airplanes
operated by the University of North Dakota (UND)
School of Aviation.

e A study of options for relocating the Highway

Patrol training academy pursuant to Section 5 of
2011 House Bill No. 1011. The study was to
include a review of options for relocating the
training academy, options for relocating the
emergency operations vehicle training course,
and options for constructing a Highway Patrol
shooting range.

e Approve any agreements between a North Dakota

state entity and the state of South Dakota to form
a bistate authority pursuant to North Dakota
Century Code Section 54-40-01.

The Chairman of the Legislative Management also
assigned the committee the following budget-related duties:

1. Monitor the status of state revenues and
expenditures for the 2011-13 biennium.

2. Receive input from major state agencies
regarding the status of their budgets and
changes in federal funds.

3. Receive information from state agencies
regarding estimated cost-to-continue items for
the 2013-15 biennium.

4. Receive the July 2012 revised 2011-13 biennium
and the preliminary 2013-15 biennium general
fund revenue forecasts.

5. Review projected revenues, expenditures, and
fund balances of major state funds.

6. ldentify and prioritize potential one-time funding
items for the 2013-15 biennium.

7. Discuss possible legislative initiatives affecting
the budget, including initiatives to return excess
revenues to taxpayers.

8. ldentify key  budget
2013 legislative session.

9. Determine, in consultation with the Office of
Management and Budget (OMB), a sustainable
level of spending for the 2013-15 biennium.

10. As appropriate, make recommendations to the
Legislative Management.

Committee members were Representatives Jeff
Delzer (Chairman), Duane DeKrey, Glen Froseth, Ed
Gruchalla, Matthew M. Klein, Curtiss Kreun, Bob
Martinson, Lisa Meier, Phillip Mueller, Todd Porter,
David S. Rust, Vicky Steiner, Blair Thoreson, Don
Vigesaa, and Alon Wieland and Senators Ron Carlisle,

issues for the
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Lonnie J. Laffen, Gary A. Lee, David O'Connell, Jim
Roers, and Donald Schaible.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2012. The Legislative
Management accepted the report for submission to the
63" Legislative Assembly.

STUDY OF THE USE OF

STATE-OWNED AIRPLANES

The Government Services Committee was assigned
a study of the use of state-owned airplanes pursuant to
Section 13 of 2011 House Bill No. 1012. The study was
to include a review of airplanes owned by state
agencies, the justification for owning each airplane, the
frequency of use of each airplane, and the feasibility and
desirability of requiring state-owned airplanes to be
managed by Fleet Services. The study was amended by
the Legislative Management to exclude state-owned
airplanes operated by the UND School of Aviation.

Fleet Services

Section 24-02-03.3 requires the Department of
Transportation to operate a central vehicle management
system (Fleet Services) to regulate the operation,
maintenance, and management of all motor vehicles
owned or leased by the state. Each state agency that
utilizes a vehicle from Fleet Services pays a fee to Fleet
Services for the cost of the vehicle, including operating
costs. The fee is based on the estimated costs of
acquiring and maintaining the vehicle. Fleet Services
currently manages approximately 3,200 vehicles.

Previous Studies

The 1981-82 Legislative Audit and Fiscal Review
Committee studied the utilization of aircraft by state
agencies and the feasibility of establishing a state
aircraft pool. The committee adopted a resolution that
recommended the establishment of a state aircraft pool.
However, the resolution was not approved by the
Legislative Assembly in 1983.

State-Owned Airplanes
Excluding the North Dakota University System, five
state agencies own a total of eight airplanes. The table
below details the ownership of airplanes by state
agencies, including the purpose of ownership:

Agency Aircraft Purpose
Department of 1998 Beechcraft- Passenger
Transportation Raytheon King Air transportation
Department of 1977 Piper Cheyenne [Passenger
Transportation transportation
Department of 1975 Cessna Engineering
Transportation Skymaster photography
North Dakota 2008 Cessna 206 Airport inspections
Aeronautics and construction
Commission




Flight Information - State Fiscal Year 2011
(July 1, 2010 - June 30, 2011)

Agency Aircraft Purpose
Game and Fish  [2006 American Wildlife surveys
Department Champion Scout
Game and Fish  [2006 Cessna 182 Enforcement
Department
Highway Patrol 2007 Cessna 206 Enforcement
Attorney General |1965 Beechcraft Baron |Enforcement

The University of North Dakota owns 72 aircraft and
the UND Aerospace Foundation owns an additional
56 aircraft which are used primarily for flight training
purposes and occasionally for passenger transportation.
North Dakota State University (NDSU) does not own any
aircraft but leases a King Air B200 airplane from the
NDSU Development Foundation for passenger
transportation purposes.

Department of Transportation Airplanes

The committee received information regarding the
three airplanes operated by the Department of
Transportation. The committee learned the department
has four permanent employees to provide air service
which includes three pilots and a maintenance manager.
The department also has a temporary employee to
provide aircraft scheduling services and several
temporary part-time pilots available as needed. The

1998
King Air | 1977 Piper

B200 Cheyenne
Number of trips 191 57
Flight hours 276.4 86.7
Total passengers 753 155
Total fees collected $374,191 $111,523
Average fees collected per passenger $496.93 $719.51

Highway Patrol Airplane

The committee learned the Highway Patrol owns a
2007 Cessna 206 which is primarily used for search and
rescue operations, assisting in criminal apprehension,
traffic-related duties, and AMBER Alert functions. The
plane was purchased for $429,000 with approximately
$35,000 of the funding provided from state sources and
$394,000 provided from federal asset forfeiture funds.
The airplane is equipped with forward looking infrared
(FLIR) equipment to assist in search missions.

The following schedule details the flight hours of the
airplane for state fiscal years 2009 through 2011:

Fiscal Year Fiscal Year Fiscal Year
2009 2010 2011

Flight hours 236 143 156

following schedule provides information regarding
aircraft owned by the department:
Purchase | Passenger Flight Hours

Aircraft Price Capacity 2008 | 2009 | 2010
1975 $99,283 | One pilot, one 142 | 191 | 403
Cessna passenger (also
Skymaster contains

photography

equipment)
1977 Piper $438,433 | Two pilots, five 190| 110| 133
Cheyenne passengers
1998 $3,901,377 | Two pilots, 288 216| 242
Beechcraft- seven
Raytheon passengers
King Air

The committee learned the department provides air
transportation service to several state agencies,
including the Governor's office. The department charges
other agencies a fee for providing air transportation
services. The fees are used to recover costs relating to
the operation of the aircraft. The committee received the
following schedule detailing the current rates charged to
other agencies for air service:

The committee learned the Highway Patrol pilots are
also ground troopers. The troopers that serve as pilots
do not receive any additional pay related to their pilot
duties.

Game and Fish Department Airplanes

The committee received information regarding
airplanes owned by the Game and Fish Department.
The department owns a 2006 American Champion Scout
which is used for research purposes, such as big game
surveys. The department purchased the airplane for
$181,186. The department also owns a
2006 Cessna 182 which was purchased for $375,000
and is used for law enforcement purposes and search
and rescue missions.

The following schedule provides information
regarding the flight hours of each department airplane
for state fiscal years 2009 through 2011

Game and Fish Department Airplane Flight Hours

Fiscal Fiscal Fiscal

Year Year Year

2009 2010 2011
2006 American Champion Scout | 437.5 418.6 5335
2006 Cessna 182 192.3 219.6 216.3

Aircraft Rate Per Hour
1975 Cessna Skymaster $413
1977 Piper Cheyenne $923
1998 Beechcraft-Raytheon King Air $995

The committee received information regarding the
number of Department of Transportation flights during
state fiscal year 2011, including the number of
passengers on the flights and passenger fees collected.
The following schedule summarizes passenger flights
utilizing the department's passenger airplanes:
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The committee learned the department has a pilot
who also performs airplane maintenance duties on
Game and Fish Department airplanes.

North Dakota Aeronautics Commission Airplane

The committee received information regarding the
airplane owned by the North Dakota Aeronautics
Commission. The commission purchased a
2008 Cessna 206 airplane for  $560,000 in
September 2011. The airplane is used primarily for




airport safety inspections and passenger transportation
and is estimated to be used 200 flight hours per year.

The committee learned the current airplane owned by
the commission was purchased to replace a
1980 Cessna Skymaster. The 1980 Cessna Skymaster
was purchased in 1987 for $83,500 and was sold in
2011 for $109,600.

Attorney General's Office Airplane

The committee received information regarding the
airplane owned by the Attorney General's office. The
office owns a 1965 Beechcraft Baron airplane which has
two engines and can transport four passengers. The
airplane is used for transporting evidence, transporting
law enforcement agents and emergency personnel,
surveillance, and for other various purposes. The plane
has been used for a total of 125 hours during the past
three years.

The committee learned the Attorney General's office
obtained the 1965 Beechcraft Baron airplane at no cost
through a federal Department of Defense program.
Permission is needed from the federal government to
sell the airplane, but the state could retain the proceeds
from the sale.

North Dakota State University Airplane

The committee learned NDSU does not own any
airplanes but leases a King Air B200 airplane from the
NDSU Development Foundation. The NDSU
Development Foundation purchased the airplane for
$2,348,000 in June 2007. North Dakota State University
began leasing the airplane in July 2007, and the
university makes quarterly lease payments of $80,730.
The lease continues until July 2017, and the university
can purchase the aircraft for $1 at the end of the lease.

The university uses non-general fund revenues to
pay for airplane operating costs which may consist of
interest income, indirect cost recoveries, transfers from
department local funds, and revenues received under

agreement. The current insurance policy on the airplane
provides for a liability coverage limit of $100 million and
a physical damage limit of $2 million. The current
annual premium amount for the insurance policy is
$18,395.

The airplane is used primarily to transport university
personnel to other University System facilities located
across the state. From March 1, 2011, to March 2,
2012, 55 percent of the passengers on the university's
airplane were campus personnel.  The remaining
passengers were nonuniversity personnel, including
members of the State Board of Higher Education and
personnel from other institutions.

The committee learned the university has entered an
agreement with the Fargo Jet Center to sublease the
university's airplane at a fee of $660 per hour. The
agreement provides that the Fargo Jet Center pay fuel
and other variable costs when using the airplane. From
November 2011 through June 2012, the Fargo Jet
Center used the airplane 86.9 hours and provided total
payments of $57,354 to the university.

The committee learned the university has its airplane
for sale. As of August 1, 2012, the payoff amount for the
remaining loan on the airplane was $1,312,624. The
committee discussed options to authorize the
Department of Transportation to purchase the
university's airplane for use in a state airplane pool. The
plane could be used as an additional passenger
transportation airplane or to replace an older passenger
airplane owned by the department.

Airplane Expenses

The committee learned airplane expenses vary
significantly between similar airplanes due to the
intended use of the airplane and airplane flight hours.
Airplane expenses also vary significantly between years
due to timing of certain expenses, such as major repairs
or special aircraft uses. The committee reviewed the
following information regarding state fiscal year 2011

the North Dakota/Minnesota tuition reciprocity ~ expenses of state-owned aircraft:
Summary of Fiscal Year 2011 Airplane Expenses
North
Dakota
Aeronautics | Attorney Game and Highway
Commission | General Fish Department Patrol NDSU Department of Transportation
2006
2008 1965 American 2006 2007 1991 1975 1977 1998
Cessna 206 | Beechcraft | Champion Cessna Cessna King Air Cessha Piper King Air
(Estimated)" Baron Scout 182 206 B200 Skymaster | Cheyenne B200
Total flight hours 200.00 21.60 533.50 216.30 156.00 69.00 414.10 94.50 283.00
Variable costs $19,100.00( $4,883.00| $51,699.00| $31,143.00| $20,223.00( $87,099.33| $114,259.00 $48,385| $155,071.00
Variable cost per $95.50 $226.06 $96.91 $143.98 $129.63 $1,262.31 $275.92 $512.01 $547.95
flight hour
Fixed costs $15,421.00( $8,928.00| $79,213.00( $35,803.00( $34,679.00| $140,271.28| $196,605.00( $166,043.00( $280,251.00
Fixed costs per $77.11 $413.33 $148.48 $165.52 $222.30 $2,032.92 $474.78 $1,757.07 $990.29
flight hour
Funding $7,533.00 $0.00 $0.00 $0.00| $5,928.00 $0.00| $19,458.00| $10,962.00| $50,343.00
allocated to
reserve accounts
Reserve account $37.67 $0.00 $0.00 $0.00 $38.00 $0.00 $46.99 $116.00 $177.89
allocation per
hour
Total costs, $42,054.00( $13,811.00| $130,912.00| $66,946.00| $60,830.00( $227,370.61| $330,322.00 $225,390 $485,665.00
excluding
depreciation
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Summary of Fiscal Year 2011 Airplane Expenses

North
Dakota
Aeronautics | Attorney Game and Highway
Commission | General Fish Department Patrol NDSU Department of Transportation
2006
2008 1965 American 2006 2007 1991 1975 1977 1998
Cessna 206 | Beechcraft | Champion Cessna Cessha King Air Cessha Piper King Air
(Estimated)" Baron Scout 182 206 B200 Skymaster | Cheyenne B200
Total costs per $210.27 $639.40 $245.38 $309.51 $389.94 $3,295.23 $797.69 $2,385.08 $1,716.13
hour, excluding
depreciation
Depreciation $0.00°| $4,666.00 $18,119.00| $4,687.00°| $19,305.00( $164,360.00 $0.00*| $43,225.00| $69,833.00
cost
Depreciation $0.00 $216.02 $33.96 $21.67 $123.75 $2,382.03 $0.00 $457.41 $246.76
cost per hour
Total costs, $42,054.00( $18,477.00| $149,031.00| $71,633.00| $80,135.00( $391,730.61| $330,322.00 $268,615 | $555,498.00
including
depreciation
Total per hour $210.27 $855.42 $279.35 $331.17 $513.69 $5,677.26 $797.69 $2,842.49 $1,962.89
costs, including
depreciation

'The North Dakota Aeronautics Commission purchased the Cessna 206 airplane in September 2011. The amounts listed are based on estimated
flight hours and expenses for fiscal year 2012.

*The agency did not calculate depreciation on the airplane because the agency estimates the residual value of the aircraft to be greater than the

purchase price.

*The airplane was purchased in October 2010. The amount shown does not reflect a full year of depreciation.

“*The airplane has been fully depreciated.

Airplane Hangar Facilities

The committee learned some state-owned airplanes are housed in private hangars while other state-owned
airplanes share hangar space. The committee received the following information regarding airplane hangars utilized
by state agencies:

North Dakota

Aeronautics Attorney Game and Fish Highway Department of | Department of

Commission General Department Patrol NDSU Transportation | Transportation
Location of Bismarck Airport |Bismarck Airport [Bismarck Airport |Bismarck Airport |Fargo Airport Bismarck Airport |Bismarck Airport
hangar

Hangar owner

Bismarck Aero
Center

Bismarck Aero
Center

Fargo Jet Center

Fargo Jet Center

Fargo Jet Center

City of Bismarck

Bismarck Aero
Center

Private or shared | Shared Shared Shared? Shared? Shared Private Shared
hangar
Airplane(s) 2008 Cessna 206|1965 Beechcraft {2006 American 2007 Cessna 2061991 Beechcraft [1998 Beechcraft [1975 Cessna
stored in hangar Baron Champion Scout, King Air B200 King Air B200, Skymaster

2006 Cessna 182 1977 Piper

Cheyenne

Fiscal year 2011 $4,730" $3,260 $7,275 $5,820 $11,940 $25,003 $5,000
lease costs
Fiscal year 2011 6,544 2,119
utilities cost
Total fiscal year $4,730 $3,260 $13,819 $7,939 $11,940 $25,003 $5,000

2011 costs

'The North Dakota Aeronautics Commission obtained the Cessna 206 airplane in September 2011. The amount shown is an estimate based on the
hangar lease rate for the previous airplane owned by the commission.

*The Game and Fish Department and Highway Patrol jointly lease an aircraft hangar which is used to store airplanes owned by each agency. The
hangar is also used by the Game and Fish Department pilot/mechanic to perform maintenance on the department's aircraft.

Recommendations

The committee recommends House Bill No. 1033 to
create a central aircraft management system for state-
owned or state-leased aircraft operated by executive
branch state agencies, excluding the office of the
Adjutant General and entities under the control of the
State Board of Higher Education. The bill requires the
Director of the Department of Transportation to operate
the central aircraft management system and creates a
special fund in the state treasury for proceeds related to
the operation of the system. The bill also requires the
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agencies subject to the central management system to
transfer ownership of all state-owned aircraft to the
Department of Transportation on July 1, 2013.

STUDY OF OPTIONS TO RELOCATE THE

HIGHWAY PATROL TRAINING ACADEMY
The Government Services Committee was assigned
a study of options for relocating the Highway Patrol
training academy pursuant to Section 5 of 2011 House
Bill No. 1011. The study was to include a review of
options for relocating the training academy, options for




relocating the emergency operations vehicle training
course, and options for constructing a Highway Patrol
shooting range.

Previous Studies

2003-04 Interim Law Enforcement
Training Needs Study

The 2003-04 Criminal Justice Committee studied the
needs of law enforcement training in the state. The
committee recommended a bill to provide additional
funding to the Highway Patrol for law enforcement
training. The bill, which appropriated $400,000 from the
general fund to the Highway Patrol to provide training to
law enforcement agencies or to reimburse the Peace
Officer Standards and Training Board for providing law
enforcement training, was approved by the Legislative
Assembly in 2005.

1993-94 Interim Study on Law Enforcement Training

The 1993-94 Budget Committee on Government
Finance studied training programs for law enforcement
officers, correctional officers, and emergency medical
services personnel. The committee reviewed law
enforcement training provided by the Highway Patrol and
Bureau of Criminal Investigation, including the expansion
of the Highway Patrol training academy to meet the
training needs of law enforcement agencies.

The committee reviewed the following options for the
training academy facility:

e Construct an addition to the existing building.

e Construct a new training facility adjacent to the

National Guard armory in Bismarck.

e Construct a new training facility on land owned by
the Department of Corrections and Rehabilitation.

The committee determined that it would be more
economical to build an addition to the existing building at
a cost of $1.4 million rather than construct a new facility
at a cost of $2.6 million. In addition, the committee
determined that all training facilities should be located
within one building in order to minimize administrative
costs and to eliminate the need to transport weapons
between buildings.

The committee recommended:

e The Highway Patrol capital budget request include
$1.4 million for an addition to the training
academy.

e A bill to establish a $2 surcharge on motor vehicle
registrations during calendar year 1996 with funds
to be used for the training academy addition.

The Legislative Assembly in 1995 appropriated
$1.2 million for the training academy addition with
funding provided from the proceeds of short-term
financing with a $2 surcharge on motor vehicle
registrations in 1996 used to repay the financing.

History of Current Facility
The training academy was established in 1969 in
Bismarck after receiving an appropriation from the
Legislative Assembly. The Legislative Assembly
appropriated $165,000 for the construction of the facility
with funding from a one-time fee of 50 cents assessed to
each motor vehicle driver's license that was issued
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during a two-year period. The facility was built in 1971
and consisted of two classrooms, dormitory rooms
containing 40 beds, and a dining hall. The Legislative
Assembly in 1995 approved $1.2 million of funding for an
addition to the facility, which was completed in
August 1997. The funding was from proceeds of short-
term financing provided by the State Building Authority
and repaid through a one-time assessment during 1996
of an additional $2 fee on motor vehicle registrations for
passenger vehicles, trucks weighing 12,000 pounds or
less, and house cars. The addition included space for a
multipurpose room, four dormitory rooms, two
classrooms, and an administrative office.

Location of Current Facility
The training academy is located on the south edge of
the campus of Bismarck State College. The Highway
Patrol utilizes a parking lot adjacent to the Bismarck
Community Bowl and Aquatics Center for an emergency
vehicle operations course.

Funding Provided for Current Facility
The Highway Patrol appropriation bill includes a line
item for the operations of the training academy. The
following table lists appropriations made by the

Legislative Assembly specifically for the training
academy since the 2007-09 biennium:

2011-13 biennium $1,602,488
2009-11 biennium $1,496,942
2007-09 biennium $1,401,289"

The Legislative Assembly in 2007 also authorized the Highway Patrol
to transfer $100,000 of the $150,000 provided for automated external
defibrillators to the training academy to provide additional law
enforcement and emergency services training.

The source of funding appropriated to the training
academy during these bienniums is from the general
fund and the highway tax distribution fund.

Current Operations
The committee learned the training academy has a
staff of six which includes a training director, field
training coordinator, operations coordinator,
administrative assistant, and two cooks. The following
schedule details the 2011-13 biennium budget of the
current training academy facility:

Salaries and benefits $852,488
Data processing and telephone expenses 32,000
Travel 28,000
Utilities 88,000
Equipment rentals and leases 6,000
Food and clothing 114,000
Repairs 66,000
Professional development 52,000
Operating fees and services 40,000
Equipment over $5,000 26,000
Land, buildings, grounds maintenance 26,000
Insurance 2,000
Supplies, postage, printing 10,000
Professional services 260,000*
Total $1,602,488

YIncludes $250,000 for training arranged by the Peace Officer
Standards and Training Board.




The training academy provides basic and advanced
training for all law enforcement agencies with no charges
to the agencies for tuition, room, or board. The following
schedule details basic training provided by the training
academy:

Training Academy -
Basic Training Graduates for 2008, 2009, and 2010
Number of Agencies Number of Basic
Type of Utilizing the Training Training
Agency Served Academy Graduates
Police departments 29 112
Sheriff's departments 35 87
State agencies 9 51
Total 73 250

The training academy does not include a shooting
range. The Highway Patrol pays a fee to use a private
shooting range for training activities or uses a shooting
range operated by the Department of Corrections and
Rehabilitation. However, the Department of Corrections
and Rehabilitation shooting range is located near an
elementary school which limits the hours of use of the
range and the types of weapons that may be used.

Concerns With Current Location
The committee received information regarding
concerns with the current location of the training
academy. The emergency vehicle operations course is
located on the Bismarck State College campus and
presents a safety hazard to students and members of

the public.

Representatives of Bismarck State College have
expressed interest in using the existing training academy
building if the training academy is relocated. The college
has expanded substantially since the academy was
originally built, and the college could utilize the existing
training academy facility space. The current insured
value of the building is approximately $2.5 million.

Other State Facilities Reviewed

The committee received information regarding
options to use other state facilities for training. A parking
lot at the State Fairgrounds in Minot could be used as an
emergency vehicle operations training course. However,
structures located around the parking lot may present a
hazard while training, and additional funding would be
required to transport students to Minot for training.

The School for the Deaf facility in Devils Lake was
also reviewed as a potential option for a training
academy location. The facility would need to be
retrofitted for training purposes, and the facility is located
in a residential area which would limit options for vehicle
and weapons training.

Other Emergency Services Training Facilities
The committee received information regarding
emergency services training faciliies operated by
selected state agencies and political subdivisions. The
following is a summary of the emergency services
training facilities identified:

Facility Owned by Location Description Used by
Bismarck City of Bismarck | 315 South Fifth Street Parking lot North Dakota Firefighters Association leases for
Civic Center Bismarck, ND 58501 * Emergency vehicle operations training - Costs vary by event.
driver testing in parking lot
Bismarck Police | City of Bismarck | 700 South Ninth Street Firing range Currently only utilized by Bismarck Police
Department - Bismarck, ND 58504 e Indoor range - Restricted to lead- Department personnel - State, local, and federal
Indoor range free ammunition, 5 lanes, 25 yards, | law enforcement agencies may use at no cost by
computerized lanes signing a Range Use Agreement.
Bismarck Police | City of Bismarck | 2300 66" Street NE Firing range State, local, and federal law enforcement
Department - Bismarck, ND 58501 ¢ Outdoor range - 10 lanes, 25-yard | agencies may use at no cost by signing a Range
Outdoor range* tactical range, partially enclosed Use Agreement.
(front, left, right concrete walls,
open-air baffling above, open to the
rear)
Bohn Armory State of 4200 East Divide Avenue | Firing range North Dakota National Guard, National Guard
North Dakota - [ Bismarck, ND 58501 ¢ Armory indoor range - 7 lanes, soldiers from other states, active duty soldiers,
Adjutant 50 feet, computerized, limited to and law enforcement from federal, state, and
General .22 caliber rifles or pistols using local entities
target loads (magnum loads not Cost to use facility varies by training type and
permitted) includes costs for associated utilities, manpower,
and materials.
Department of State of 3100 Railroad Avenue Firing range State and political subdivision criminal justice
Corrections and | North Dakota - | Bismarck, ND 58501 e Outdoor range - 10 lanes, 25-yard | training is only authorized use, private use is not
Rehabilitation - | Department of pistol range, and 100-yard rifle permitted.
Weapons range | Corrections and range
Rehabilitation
Camp Grafton State of 4417 Highway 20 Firing ranges The MOUT site is used by the North Dakota
North North Dakota - | Devils Lake, ND 58301 o Military operations in urban terrain | National Guard, National Guard soldiers from
Adjutant (MOUT) site other states, active duty soldiers, and law
General « Live fire exercise shoot house enf_qrcement f_rom_federal, state, and local _
entities. The live fire exercise shoot house is not
currently available for use.
Cost to use facility varies by training type and
includes costs for associated utilities, manpower,
and materials.
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Facility Owned by Location Description Used by
Lake Region University 1801 North College Drive [ Emergency services training Lake Region State College peace officer training
State College System Devils Lake, ND 58301 facility program®
o Firearms training simulator
Williston Basin City of Dickinson | South of city Fire training facility North Dakota Firefighters Association leases for
Oilfield Fire Dickinson, ND e Limited to 25 to 30 participants due | training at an approximate cost of $2,500 for
Training Facility to size cleanup and burn materials.
¢ Oilfield emergency training, propane
training facility
Fargo Air Force | State of 3920 31 Street North Firing range North Dakota National Guard, National Guard
Reserve North Dakota - | Fargo, ND 58102 ¢ Armory indoor range - 5 lanes, soldiers from other states, active duty soldiers,
Command Adjutant 50 feet, computerized, limited to and law enforcement from federal, state, and
General .22 calliber rifles or pistols using local entities
target loads (magnum loads not Cost to use facility varies by training type and
permitted) includes costs for associated utilities, manpower,
and materials.
Fargo Fire City of Fargo 2701 First Avenue North Fire training facility North Dakota Firefighters Association leases for
Departments Fargo, ND 58102 ¢ Training tower training costs based on training type.
o Safety grounds for various
hands-on training exercises
Fargo Regional | Jointly operated | 2802 North University Drive | Emergency services training Currently, utilized by state and local law
Training Center | by the Fargo Fargo, ND 58102 facility enforcement agencies.
gghcen " * Firearms training simulator Lake Region State College peace officer training
partment, ¢ 10-lane indoor 25-yard pistol range | program at a cost of approximately $12,000 per
Cass County, summer for facility usage®
NDSU Police

Department, and
the West Fargo
Police

Department
Grand Forks State of 1501 48™ Street South Firing range North Dakota National Guard, National Guard
Armory North Dakota - | Grand Forks, ND 58201 o Armory indoor range - 5 lanes, soldiers from other states, active duty soldiers,
Adjutant 50 feet, computerized, limited to and law enforcement from federal, state, and
General .22 caliber rifles or pistols using local entities
target loads (magnum loads not Cost to use facility varies by training type and
permitted) includes costs for associated utilities, manpower,
and materials.
Grand Forks City of Grand 1220 South 52™ Street Emergency services training Currently utilized by state, local, and federal law
Public Safety Forks Grand Forks, ND 58201 facility enforcement agencies and city and volunteer fire
Center ¢ 100-yard firing range, pistol and departments
long gun range Lake Region State College peace officer training
e ATV and special purpose vehicle program at a cost of approximately $12,000 per
training summer split betwe%n facility usage and
« K-9 training instructional support
North Dakota Firefighters Association leases for
Fire training grounds training - Costs based on training type
e Burn equipment, live flame
o Training tower
Jamestown Rural | City of 205 Third Avenue NW Fire training facility North Dakota Firefighters Association leases for
Fire Department | Jamestown Jamestown, ND 58401 o Live burn training training costs based on training type.
Camp Grafton State of 8870 Highway 15 Firing ranges North Dakota National Guard, National Guard
South North Dakota - | McHenry, ND 58464 ¢ Mine clearing line charge (MICLIC) | soldiers from other states, active duty soldiers,
Adjutant range and law enforcement from federal, state, and
General e M-60 and multipurpose machine local entities
gun (MPMG) range Cost to use facility varies by training type and
- includes costs for associated utilities, manpower,
o Demolition range :
and materials.
o M-203 range
¢ Rifle and modified record fire (MRF)
range
e Combat pistol range
e Zerorange
o Simulator building
e Armory indoor range - 5 lanes,
50 feet, computerized, limited to
.22 caliber rifles or pistols using
target loads (magnum loads not
permitted)
Minot Air Force | State of 3420 Second Street NE Firing range North Dakota National Guard, National Guard
Reserve North Dakota - | Minot, ND 58703 ¢ Armory indoor range - 5 lanes, soldiers from other states, active duty soldiers,
Command Adjutant 50 feet, computerized, limited to and law enforcement from federal, state, and
General .22 calliber rifles or pistols using local entities
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Facility Owned by Location Description Used by
target loads (magnum loads not Cost to use facility varies by training type and
permitted) includes costs for associated utilities, manpower,
and materials.
Minot Training City of Minot Near airport Fire training grounds North Dakota Firefighters Association provides
Grounds Minot, ND e Burn building training and in exchange the city of Minot does
¢ Requires equipment moved from not charge a usage fee.
Grand Forks at a cost of $16,000
State State of 2005 Burdick Expressway | Parking lot and grounds North Dakota Firefighters Association leases
Fairgrounds North Dakota - | East e State Fire School training site, 750 | facility for $25,000.
State Fair Minot, ND 58701 to 1,000 participants . ) -
Association } . Lake Region State College peace officer training
 Emergency vehicle operations program uses parking lot for emergency driving
driver testing in parking lot training.”
e Live burn training
e Armed vehicle extrication
* Rope rescue/rappel training
o Grain bin extrication
» Hazardous gas rescue
Wahpeton Air State of 2003 Fourth Street North Firing range North Dakota National Guard, National Guard
Force Reserve North Dakota - | Wahpeton, ND 58075 e Armory indoor range - 5 lanes, soldiers from other states, active duty soldiers,
Command Adjutant 50 feet, computerized, limited to and law enforcement from federal, state, and
General .22 caliber rifles or pistols using local entities
target loads (magnum loads not - . .
; Cost to use facility varies by training type and
permitted) h ; o
includes costs for associated utilities, manpower,
and materials.

The Bismarck Police Department outdoor range was paid for from federal funding as Phase 1 of a complete training complex--the 9-11 Memorial Police and
Fire Training Complex. Federal funding for completion of the project as initially planned is not expected. The city has expressed willingness to donate the
land to complete the training complex with the state. The Bismarck Police Department outdoor range is included in the Highway Patrol proposed training
complex.

?Lake Region State College does not have a driving track or pistol range and long gun range. The Lake Region State College peace officer training program
students travel to Minot to use the state fairgrounds parking lot for emergency driving training. Students use the Lake Region Shooting Sports Association
pistol range and long gun range.

®Fargo Regional Training Center does not have a driving track or long gun range. Lake Region State College peace officer training program uses the Red
River Valley Fairgrounds parking lot and the Hector International Airport for emergency driving training.

“Grand Forks Public Safety Center does not have a driving track. The Lake Region State College peace officer training program uses the Grand Forks Air
Force Base helipad for emergency driving training.

®Lake Region State College peace officer training program in Minot uses the firing ranges of the Minot Rifle and Pistol Club--a privately owned association.

The club has a 25-yard, 15-lane indoor pistol range and outdoor long gun range. The approximate cost to use the facility is $6,000.

Proposed Training Academy Facility

The committee received information regarding a
proposal by the Highway Patrol to build a new training
academy facility in Bismarck. The new training academy
facility is proposed to be in Bismarck due to the central
location and because the existing training academy is
located in Bismarck. The proximity to Highway Patrol
headquarters and the ability to coordinate training with
other state agencies are also factors in the Highway
Patrol's request to locate the facility in Bismarck.

The committee learned the city of Bismarck has
adopted a long-range plan that provides for the
construction of a training academy near the Bismarck
landfill on 66th Street Northeast just south of Interstate
94. The city of Bismarck would provide the land to the
Highway Patrol at no cost.

The committee received information regarding the
cost of constructing an interchange on Interstate 94 at
66th Street Northeast. The current cost of constructing
an interchange at that location is $21 million.

Proposed Facility Details

The committee learned the proposed facility would be
used for police, fire, and other emergency services
training. The proposed facility includes classrooms,
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offices, a multipurpose room, kitchen, 120-bed
dormitory, outdoor training field and track, canine
training field, maintenance building, outdoor tactical firing
range, indoor firing range, training building, rifle range,
smoke training house, emergency vehicle operations
course, fire training pad, fire attack and rescue
simulation building, and other training aides.

Estimated Costs of Proposed Facility

The committee learned the proposed facility would be
constructed in two phases. Phase 1 would include the
construction of training classrooms, indoor shooting
range, storage facilities, emergency vehicle operations
course, and other miscellaneous features. The schedule
below details estimated construction costs associated
with Phase 1 of the project.

Estimated
Phase 1 Costs Cost

Offsite costs - Utilities $210,000
Site development costs 2,634,900
Practical training building, including indoor 2,800,000
firing range

Contingency 141,120
Total $5,786,020




Phase 2 would include the construction of a law
enforcement training academy building, a 120-bed
dormitory, canine training areas, a multitactical
simulation building, and other miscellaneous features.
The schedule below details estimated construction costs
associated with Phase 2 of the project.

Estimated
Phase 2 Costs Cost
Offsite costs - Utilities $230,000
Site development costs 3,742,700
Outdoor rifle range 1,500,000
Training academy building and dormitory 10,234,000
Multitactical simulation building 1,500,000
Contingency 860,335
Total $18,067,035

The schedule below details total estimated
construction costs of the proposed training academy
facility.

Phase 1 costs $5,786,020
Phase 2 costs 18,067,035
Total $23,853,055

The 2011-13 executive budget recommendation
included funding to begin construction of the proposed
training academy facility. The budget recommendation
included funding of $4,090,000 for the construction of
the emergency vehicle operations course and indoor
weapons range. Of the total funding, $3,558,300 was
from the general fund, and $531,700 was from the
highway tax distribution fund. The Legislative Assembly
did not approve the funding.

Recommendations
The committee makes no recommendation regarding
the study of options to relocate the Highway Patrol
training academy.

STATE BUDGET INFORMATION

The Chairman of the Legislative Management
assigned the committee various budget-related duties,
including monitoring state revenues and expenses,
receiving updated general fund revenue forecasts,
reviewing the status of major state funds, and receiving
information regarding state agency budgets and cost-to-
continue items. The following is a summary of
committee findings related to its budget-related duties.

Status of the General Fund and
Other Selected Funds
The committee received updates regarding the status
of the general fund as well as information regarding the
preliminary revised 2011-13 biennium general fund
revenue forecast. The following table provides the
status of the general fund as of September 27, 2012:

Forecasted general fund
revenue for the remainder
of the 2011-13 biennium
(preliminary revised

1,962,452,670

forecast)
Total estimated general $4,860,559,531
fund revenue for the
2011-13 biennium
Balance obligated for 106,945,443

authorized carryover from
the 2009-11 biennium

Total estimated available $5,964,337,685

Less
2011-13 biennium general | ($3,532,895,032)
fund ongoing
appropriations
2011-13 biennium general
fund one-time
appropriations
2011-13 biennium special
session appropriations

Balance obligated for
authorized carryover from
the 2009-11 biennium
2011-13 biennium
emergency appropriations
utilized in the 2009-11
biennium

Estimated deficiency
requests, including

$21.2 million for
estimated federal medical
assistance percentage
reductions (FMAP)

Total appropriations and
estimated deficiency
requests

(533,958,760)

(169,832,668)

(106,945,443)

519,254

(24,918,226)

($4,368,030,875)

Estimated general fund
balance - June 30, 2013

'pursuant to Section 54-27.2-02, any end-of-biennium balance
in excess of $65 million must be transferred to the budget
stabilization fund, up to a cap of 9.5 percent of general fund
appropriations. This amount does not reflect any potential
transfers.

$1,596,306,810"

The following is a summary of original and revised
2011-13 biennium general fund ending balance
estimates:

Unobligated general fund $996,832,711

balance - July 1, 2011
Add
General fund collections
through August 2012

$2,898,106,861
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Estimated General Fund
Ending Balance®

Original legislative estimate - $51,123,958

2011 regular legislative session
Revised legislative estimate -
November 2011 special legislative
session

Revised OMB estimate -
September 2012

'Does not reflect any potential transfers at the end of the
2011-13 biennium from the general fund to the budget
stabilization fund pursuant to Chapter 54-27.2.

$206,892,476

$1,596,306,810




The committee received the following information
from OMB regarding 2011-13 biennium transfers to the

general fund:

The committee received the following information
regarding the status of selected special funds:

Estimated
Transfers to the General Fund Balance - Estimated
Preliminary Actual June 30, Balance -
2011-13 Revised Balance - 2013 June 30, 2013
LB'e,n'?'”,m 82'011-'13 August 31, | (Legislative (Revised
Transfer Ees%:rigig/: FI(?rner(l;I:sT Difference Fund 2012 Forecast) Forecast)
1
State Mill profits $6,650,000| $7,645978| $995,978 th:%ﬂEtation $394,218,270$398,851,1107| $402,485,213
Lottery profits 11,000,000 12,500,000| 1,500,000 fund
Property tax relief 295,000,000| 295,000,000 0
sustainability fund Legacy fund $492,099,148| $618,558,299|%$1,186,063,144
Strategic investment 305,000,000| 305,000,000 0 Foundation aid ($227,308,001| $235,952,922| $335,246,747
and improvements fund stabilization
Motor vehicle fuel 1,485,000\ 1,485,000 of [fund
revenue (gas tax Property tax $341,790,000| $341,790,000| $341,790,000
administration) relief
Miscellaneous 0 120,513 120,513 sustainability
Total $619,135,000|$621,751,491|$2,616,491] [ fund

'Reflects actions taken during the November 2011 special
legislative session.

2013-15 Biennium Preliminary
General Fund Revenue Forecast
The committee received information regarding the revised general fund revenue forecast for the 2011-13 biennium
and the preliminary 2013-15 biennium general fund revenue forecast. The following schedule compares the forecasts:

General Fund Revenue Forecasts

2011-13 Biennium 2013-15 Biennium
2011-13 Revised 2013-15
Biennium 2011-13 Biennium Difference From
Legislative Biennium Preliminary 2011-13 Biennium
Tax Type Estimates Forecast Difference Forecast Revised Forecast
Sales and use $1,382,234,660| $2,095,391,016| $713,156,356| 51.6%| $2,598,484,000| $503,092,984| 24.0%
Motor vehicle excise 183,039,167 256,450,505 73,411,338 40.1% 325,519,000 69,068,495 26.9%
Individual income 544,665,667 872,684,013 328,018,346| 60.2% 958,628,000 85,943,987 9.8%
Corporate income 126,243,667 376,529,771 250,286,104 | 198.3% 406,202,000 29,672,229 7.9%
Insurance premium 70,560,000 78,056,968 7,496,968| 10.6% 78,056,968 0 0.0%
Financial institutions 5,041,666 7,583,160 2,541,494| 50.4% 7,900,000 316,840 4.2%
Oil and gas production 133,834,000 179,259,416 45,425,416| 33.9% 133,834,000| (45,425,416)| (25.3%)
Oil and gas extraction 166,166,000 120,740,313 (45,425,687) | (27.3%) 166,166,000 45,425,687 37.6%
Gaming 9,241,952 11,222,421 1,980,469 21.4% 10,800,000 (422,421)| (3.8%)
Cigarette and tobacco 43,902,000 54,695,013 10,793,013 | 24.6% 58,919,000 4,223,987 7.7%
Wholesale liquor 14,934,000 17,384,477 2,450,477| 16.4% 18,701,000 1,316,523 7.6%
Coal conversion 35,764,000 39,065,126 3,301,126 9.2% 39,300,000 234,874 0.6%
Mineral leasing fees 17,000,000 34,781,711 17,781,711 | 104.6% 17,000,000 (17,781,711)| (51.1%)
Departmental collections 63,284,446 71,222,034 7,937,588 12.5% 71,222,034 0 0.0%
Interest 42,700,000 14,166,716 (28,533,284) | (66.8%) 29,366,716 15,200,000| 107.3%
Total $2,838,611,225| $4,229,232,660| $1,390,621,435| 49.0%| $4,920,098,718| $690,866,058| 16.3%

Preliminary 2013-15 Biennium
General Fund Budget Outlook

The committee
preliminary budget outlook which

reviewed the 2013-15 biennium

is based on the OMB

September 2012 preliminary revenue forecast for the
remainder of the 2011-13 biennium and for the 2013-15
biennium. The amounts shown for possible increases in
state employee salaries, elementary and secondary

education,

higher education, major human services

programs, etc., are not recommended amounts but are
provided to allow users to substitute desired amounts.
Only major items have been included and additional
amounts that may be requested as part of agency
budget requests, items that may be recommended by
the Governor, and potential legislative initiatives are not

reflected in

the outlook.

The following schedule summarizes the preliminary

general fund budget outlook:
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Beginning balance
Estimated balance - June 30, 2013

Less: Potential deficiency appropriation requests
Potential transfer to budget stabilization fund

Estimated balance - July 1, 2013

Revenues
2013-15 biennium revenues (based on the OMB September 2012
preliminary revenue forecast)
Transfers

Total revenues
Total 2013-15 biennium resources

Appropriations
2011-13 biennium ongoing general fund appropriations

Potential funds available
Less general fund requirements due to 2011 legislative action or
federal program changes

Cost to continue the 3 percent second-year state employee salary
increase for two years in the 2013-15 biennium

Cost to continue the retirement contribution increase (a state
contribution of 1 percent beginning January 1, 2012, and an
additional state contribution of 1 percent beginning January 1,
2013) for two years in the 2013-15 biennium

Cost to continue the new state employee minimum salary levels
implemented by OMB on July 1, 2012, relating to the
implementation of recommendations from the classified state
employee compensation study completed by Hay Group

Cost to continue the second-year state school aid per student
payment levels for two years in the 2013-15 biennium assuming
no increase in student enroliment (including funding to replace
the $9 million of 2009-11 biennium appropriation authority
authorized to continue in the 2011-13 biennium for state aid per
student payments)

Funding to support the State Department of Health's Provider
Choice immunization program resulting from the loss of federal
317 vaccine for insured children vaccinated at local public health
units

Cost to continue the 3 percent second-year inflationary increase
for Department of Human Services' providers for two years in the
2013-15 biennium

Increased costs for Department of Human Services' grants
resulting from a reduction in the FMAP (assumes an FMAP of
50 percent for federal fiscal years 2014 and 2015)

Cost to continue property tax relief in the 2013-15 biennium
based on the same percentage increase from the 2009-11
biennium to the 2011-13 biennium

Funding for the Heritage Center expansion project relating to
utilities and staff provided for only one year during the 2011-13
biennium

Funding for the Department of Corrections and Rehabilitation for
staffing, maintenance, and inmate costs associated with the State
Penitentiary expansion project

Funding for the Industrial Commission for costs associated with
new employees that started at various times during the 2011-13
biennium

Funding for the Highway Patrol for costs related to new trooper
positions authorized during the November 2011 special legislative
session

Funding for the Department of Human Services for costs related to
positions authorized during the November 2011 special legislative
session for implementation of the federal Patient Protection and
Affordable Care Act
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General Fund

Ongoing Revenues
and Expenditures

One-Time
Resources and
Expenditures

Total

$4,920,098,718

360,925,000*

$1,621,225,036"
(72,872,008)
(43,882,625)°

$1,621,225,036*
(72,872,008)?
(43,882,625)°

$5,281,023,718

$1,504,470,403

$1,504,470,403
$4,920,098,718

360,925,000*

$5,281,023,718

$5,281,023,718

($3,534,591,025)

$1,504,470,403

$6,785,494,121

($3,534,591,025)

$1,746,432,693

(8,000,000)

(4,916,000)

(1,200,000)

(29,300,000)

(2,000,000)

(8,000,000)

(91,500,000)

(48,192,400)

(450,000)

(1,500,000)

(230,000)

(262,053)

(150,000)

$1,504,470,403

$3,250,903,096

(8,000,000)

(4,916,000)

(1,200,000)

(29,300,000)

(2,000,000)

(8,000,000)

(91,500,000)

(48,192,400)

(450,000)

(1,500,000)

(230,000)

(262,053)

(150,000)




Funding for the University System for costs related to adding new
medical and allied health students

Funding for the Secretary of State for costs related to three new
full-time equivalent (FTE) positions authorized during the 2011-13
biennium by the Emergency Commission and Budget Section to
respond to the increase in demand for services, including
increases in legal business registration documents and in
contractor licensing applications

Funding for the State Department of Health for costs related to
three new FTE positions authorized during the 2011-13 biennium
by the Emergency Commission for the department's
Environmental Health Section to provide inspection, outreach,
investigation, and other services relating to water quality,
wastewater disposal and treatment, and oil spill response and
remediation in western North Dakota

Total cost-to-continue items

Remaining balance available

Other potential selected general fund spending increases the
Legislative Assembly in 2013 may be asked to consider:

State employee salary increases, excluding higher education, of
3 percent for each year of the biennium (A 1 percent salary
increases costs approximately $2.81 million per year.)

State employee health insurance increases based on the
preliminary estimate of approximately a 13 percent increase
(monthly premium increasing from $886.62 to $1,001.72)

Additional funding for elementary and secondary education -
Same dollar increase as the 2011-13 biennium

Higher education - Same dollar increase as the 2011-13 biennium
(The University System has requested a base funding increase of
$85.5 million for the higher education institutions, including the
UND School of Medicine and Health Sciences and the Forest
Service, and $146.3 million for major capital projects. The base
funding increase of $85.5 million does not include funding for
salary or health insurance increases for the 2013-15 biennium.)

Information technology project requests (as prioritized by the
State Information Technology Advisory Committee)

Department of Human Services - Cost and caseload increases
not including inflationary adjustments

Department of Human Services - Three percent annual increases
for growth and inflation of major department programs

Continuation of centers of research excellence grants (same level
of funding as provided for the 2011-13 biennium)

Tax Department - Additional funding for the homestead tax credit
program ($1.7 million) and the disabled veterans property tax
credit program ($2.9 million)

Inflationary increases of 3 percent per year for remaining agency
expenditures not included above

Total other potential selected general fund spending increases

Estimated remaining funds to provide for the June 30, 2015,
ending balance and agency budget requests, Governor's
recommendations, and legislative initiatives that may relate to:
New programs and program enhancements;

Infrastructure improvements, including road projects;

Tax relief; and

Other capital projects

General Fund

Ongoing Revenues

One-Time
Resources and

and Expenditures Expenditures Total
(2,000,000) (2,000,000)
(324,000) (324,000)
(747,500) (747,500)

($198,771,953)

($198,771,953)

$1,547,660,740

$1,504,470,403

$3,052,131,143

($25,290,000)

(13,500,000)

(125,000,000)

(72,500,000)

(35,000,000)

(26,700,000)

(4,600,000)

(13,200,000)

($51,300,000)

(8,300,000)

(12,000,000)

($25,290,000)

(13,500,000)

(125,000,000)

(123,800,000)

(8,300,000)
(35,000,000)
(26,700,000)
(12,000,000)

(4,600,000)

(13,200,000)

($315,790,000)

($71,600,000)

($387,390,000)

$1,231,870,740

$1,432,870,403

$2,664,741,143

The estimated June 30, 2013, balance is based on the OMB September 2012 revenue forecast for the 2011-13 biennium. The amount
does not include any amount resulting from 2011-13 biennium unspent general fund appropriations (turnback).
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%potential amount resulting from 2011-13 biennium deficiency appropriation requests include:

fairgrounds

Total

Tax Department - Additional funding for the disabled veterans property tax credit program

State Department of Health - Funding for costs associated with a food and lodging inspector for western North Dakota
($82,894) and loan repayment relating to costs associated with a lawsuit with the Environmental Protection Agency

Highway Patrol - Funding for increased Fleet Services costs and mileage

Forest Service - Funding for expenses associated with emergency wildland firefighting
Valley City State University - Funding for permanent hillside stabilization project

Job Service North Dakota - Interest relating to a loan for disaster unemployment assistance

Department of Human Services - Grants resulting from a reduction in the FMAP for the 2013 federal fiscal year
Department of Transportation - Loan repayment relating to the state match of federal emergency funding

Minot State University - Funding for emergency flood fighting cost not covered by the Federal Emergency Management
Agency (FEMA) ($201,369) and building and infrastructure restoration costs not covered by FEMA ($1,646,613)

State Fair Association - Loan repayment relating to recovery and prevention efforts related to the flood disaster at the state

$21,200,000
45,600,000
1,847,982

1,397,630

981,855
582,894

500,000
250,000
505,800

5,847

$72,872,008

*The amount shown as a potential transfer to the budget stabilization fund is based on statutory provisions requiring any ending general
fund balance amounts in excess of $65 million to be deposited in the budget stabilization fund and on the assumption that 2013-15
biennium general fund appropriations will increase by approximately 10 percent over 2011-13 biennium general fund appropriations
allowing the maximum balance in the budget stabilization fund to be $442.7 million. The budget stabilization fund balance is limited to
9.5 percent of biennial general fund appropriations.

“The amount shown reflects the following major transfers to the general fund compared to the 2011-13 biennium:

2011-13 Biennium 2013-15 Biennium Variance
Mill and Elevator $6,650,000 $6,650,000
Lottery 11,000,000 11,000,000
Gas tax administration 1,485,000 1,485,000
Property tax relief sustainability fund 295,000,000 341,790,000 $46,790,000
Strategic investment and improvements fund 305,000,000 (305,000,000)
Total transfers $619,135,000 $360,925,000 ($258,210,000)

Executive Budget Initiatives for the 2013-15 Biennium
The committee received information from OMB regarding major executive budget initiatives proposed for the
2013-15 biennium. The committee learned the initiatives include the following:

Area

Description

General Fund
Revenue
Impact

Special Funds
Revenue
Impact

General Fund
Appropriation
Impact

Special Funds
Appropriation
Impact

Housing

PACE - Increase funding for the Bank of North
Dakota's PACE program, including Flex PACE, by
$12 million, from $6 million to $18 million

Housing incentive fund - Increase the maximum
allowable credits available for contribution to the
housing incentive fund from $15 million for the
2011-13 biennium to $20 million for the 2013-15
biennium

Housing incentive fund - Provide that the Bank of
North Dakota provide $30 million of its earnings for
direct investment in the housing incentive fund

Energy infrastructure and impact grants - Provide
funding for energy infrastructure and impact grants
from the oil and gas impact grant fund at $135 million,
an increase of $5 million from the $130 million
provided for the 2011-13 biennium

Homestead tax credit program - Expand the
homestead tax credit program for individuals who are
aged 65 or older or permanently and totally disabled
by removing the value of assets saved for retirement
from the calculation of net assets and by increasing
the income threshold for households to be eligible for
a property tax exemption. The current income
thresholds are on a graduated scale with the
percentage of exemption decreasing as the level of
income increases. The highest income level for
exemption eligibility would increase the current level
of $26,000 to $50,000 per year. The funding
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($5,000,000)

($5,000,000)

$12,000,000

20,000,000

$30,000,000

5,000,000




Area

Description

General Fund
Revenue
Impact

Special Funds
Revenue
Impact

General Fund
Appropriation
Impact

Special Funds
Appropriation
Impact

Elementary
and secondary
education

Transportation

Tax relief

estimated to be needed for the program for the
2013-15 biennium with these changes included is
$28.7 million, an increase of $20 million from the
2011-13 biennium appropriation.

Capital construction loans - Provide $200 million
from the strategic investment and improvements fund
for low-interest loans to qualified school districts for
the construction of new schools or improvements or
expansions to existing school buildings. This loan
program would be in additon to the school
construction loan program provided from the coal
development trust fund.

Rapid enrollment growth grants - Provide
$25 million from the oil and gas impact grant fund for
rapid enrollment growth grants. The Legislative
Assembly appropriated $5 million from the oil and gas
impact grants fund for rapidly growing schools for the
2011-13 biennium.

Oil and gas gross production tax collections -
Increase political subdivision's share of oil and gas
gross production tax collections to approximately
$400 million from the $252 million estimated to be
received during the 2011-13 biennium

County and township road projects - Provide
special allocations from the general fund for county
and township roadway projects identified by the Upper
Great Plains Transportation Institute in areas affected
by oil and gas development as follows:

e Provide $150 million to complete county and
township road projects planned and begun during
the 2011-13 biennium

e Provide $145 million to continue the program for
new projects during the 2013-15 biennium. The
program received $142 million of one-time funding
during the 2011-13 biennium.

Priority highway and road projects - Provide
funding from the general fund for a new enhanced
road and highway fund for one-time investments in
priority highway and road projects

Non-oil county road projects - Provide a special
allocation of funding from the general fund to non-oil
counties for road projects

The Governor's proposed tax relief plan for the
2013-15 biennium includes property tax and individual
and corporate income tax relief and an enhancement
of the homestead tax credit program. The Governor is
proposing to provide an additional $545 million of tax
relief during the 2013-15 biennium.

Property tax relief - Reduce school property taxes by
50 percent for school districts with an average tax
levy. The statewide average mill levy for school
districts is approximately 120 mills.  Under the
Governor's proposal, the mill levy reduction grant
program currently in place will continue and be
expanded to reduce school mill levies by an additional
60 mills. The cost to reduce the school mill levies by
an additional 60 mills is estimated at $400 million.
This amount is in addition to the funding of
$342 million currently appropriated for property tax
relief.

Homestead tax credit program - See information
provided above under housing relating to the program
expansion at an estimated cost of $20 million.

Individual income tax relief - The Governor's
proposal will include approximately $100 million for
individual income tax relief. The proposal would
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(20,000,000)

(148,000,000)

150,000,000

145,000,000

1,000,000,000

100,000,000

400,000,000

200,000,000

20,000,000




General Fund |Special Funds| General Fund | Special Funds
Revenue Revenue Appropriation | Appropriation
Area Description Impact Impact Impact Impact
reduce individual income tax rates; however, the
actual rate reduction percentages are unknown at this
time.
Corporate income tax relief - The Governor's| (25,000,000)
proposal will include approximately $25 million for
corporate income tax relief. The proposal would
reduce corporate income tax rates; however, the
actual rate reduction percentages are unknown at this
time.
Total ($130,000,000)(($173,000,000)| $1,827,000,000|  $255,000,000

Major Agency Budget Items
for the 2013-15 Biennium
The committee received information from state
agencies regarding major budget items for the 2013-15
biennium.  The following is a list of major items
discussed:

e The Department of Human Services estimates the
decrease in the state's FMAP will require an
additional $91.5 million in state funding in the
2013-15 biennium to maintain the current level of
services.

e The State Water Commission estimates that the
preliminary Fargo flood control diversion project
will cost $1.8 billion, and the state share of the
project is $450 million. The preliminary Minot
area flood control project is estimated to cost
$820 million for a levee project from Burlington to
Velva.

e The Department of Transportation estimates
North Dakota's federal transportation funding
apportionment to be $240.5 million in federal fiscal
years 2012 and 2013 and $242.5 million in 2014.
This is similar to the amount of federal
transportation funding currently received by the
state.

e The Department of Public Instruction estimates
that $53.8 million of additional funding will be
needed to maintain the mill levy reduction grant
program.

Oil and Gas Information
Oil and Gas Production

The committee received information from the
Industrial Commission regarding the status of oil and gas
production in the state. The committee learned an
estimated 32,000 new wells will be drilled in the Bakken
and Three Forks Formations in western North Dakota. It
is anticipated that oil companies will drill 4,500 new wells
to secure oil and gas leases during the next two years
and will drill the remaining 27,500 wells during the
following 16 years to develop each spacing unit.

The committee learned approximately 8,000 miles of
gravel roads will need to be built to develop the oil and
gas fields. However, the amount of needed roads can
be reduced to 4,000 miles through the use of spacing
units and by drilling multiple wells on one location. The
spacing units will allow for the use of east-west
transportation corridors every four miles which can be
used to access the wells and to place pipelines and
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other utilities. The transportation focus for the 2013-15
biennium will be developing the gravel roads to access
the drilling locations.

The committee learned there were 187 drilling rigs
operating in the state as of October 11, 2012. The
record number of drilling rigs in the state is 218 which
occurred on May 29, 2012. The drilling rigs are moving
frequently in order to secure oil and gas leases but the
movement of drilling rigs is anticipated to decrease once
the leases are secured and further development of
spacing units begins.

During the month of August 2012 there were
approximately 7,700 active oil wells in the state which
produced an estimated 701,000 barrels of oil per day.
Even though the number of drilling rigs has decreased,
oil production continues to rise due to increased
efficiencies in oil drilling operations.

The committee learned approximately 47 percent of
North Dakota crude oil is transported to market by
railroad with the remainder transported primarily by
pipeline.  North Dakota oil producers can receive
approximately $24 per barrel more by transporting oil out
of the state by rail rather than pipeline. The current cost
of shipping oil by railcar is approximately $15 per barrel.

The committee learned the state has adopted strict
regulations regarding the use of hydraulic fracturing.
The state has increased transparency by requiring
disclosures of chemicals used in the hydraulic fracturing
process.  However, discussion regarding hydraulic
fracturing in other areas of the country may trigger
federal rules which could negatively affect North Dakota
oil and gas development.

Oil and Gas Tax Revenues

The committee received the following schedule
detailing estimated allocations of oil and gas tax
revenues to state funds and political subdivisions:

Oil and Gas Tax Revenue Distributions to
State Funds and Political Subdivisions
2011-13 Revised Preliminary

Biennium 2011-13 2013-15

Legislative Biennium Biennium

Estimate’ Estimate’ Estimate®
Oil and gas $100,000,000| $100,000,000( $100,000,000
impact grant fund
Oil and gas 4,000,000 4,000,000 4,000,000
research fund
Political 247,196,952 246,249,571 287,491,000
subdivisions
Legacy fund 612,468,299 1,186,063,144| 1,481,076,825




Oil and Gas Tax Revenue Distributions to
State Funds and Political Subdivisions
2011-13 Revised Preliminary
Biennium 2011-13 2013-15
Legislative Biennium Biennium
Estimate’ Estimate’ Estimate®
Foundation aid 99,906,177 195,052,983 273,476,675
stabilization fund
Common schools 99,906,177 195,052,983 273,476,675
trust fund
Resources trust 199,812,353 390,105,967 546,953,350
fund
General fund 300,000,000 300,000,000 300,000,000
Property tax relief 341,790,000 341,790,000 341,790,000
sustainability
fund
State disaster 0 22,000,000 22,000,000
fund
Strategic 36,481,039 687,549,226 1,306,658,225
investment and
improvements
fund
Total $2,041,560,997| $3,667,863,874| $4,936,922,750
'Based on oil production average of 404,625 barrels per day with an
average price per barrel of oil of $72 to $75.
?Based on oil production ranging from 425,000 to 830,000 barrels per
day with an average price per barrel of oil of $70.
®Based on oil production ranging from 830,000 to 850,000 barrels per
day and the price per barrel of oil ranging from $75 to $80. Also
assumes that no changes will be made to oil and gas tax revenue
distribution formulas.

Oil and Gas Impact Grant Fund

The committee received information regarding the
energy infrastructure and impact grant program. The
program is used to meet emergency and extraordinary
needs of political subdivisions resulting from energy
development activities. The Legislative Assembly in
2011, provided for the deposit of $100 million of oil and
gas production tax collections in the oil and gas impact
grant fund for regular grant distributions. Funding of
$5 million from the state general fund is also provided to
the grant program for new oil-producing counties and an
additional $30 million is being provided from the state
general fund to the grant program with an emphasis on
addressing emergency services needs.

A total of $55,820,998 of 2011-13 biennium energy
impact grant awards were awarded through March 2012
as follows:

July 2011 - City infrastructure - Hub cities™ $21,000,000
July 2011 - City infrastructure - Smaller cities 32,500,000
August 2011 - Firefighters training 20,000
December 2011 - Township roadways 2,000,998
December 2011 - Housing and Urban Development 300,000
communities planning grant

Total $55,820,998

"Hub cities include Dickinson, Minot, and Williston.

Other Information Received
Status of Public Employees Retirement System
The committee received information regarding the
status of the Public Employees Retirement System
(PERS). The balance of the public employee's
retirement fund is currently at approximately 70 percent
of the actuarial value of accrued benefits. The
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Legislative Assembly authorized an increase of
1 percent in employee and 1 percent in employer
retirement fund contributions during each year of the
2011-13 biennium. The Public Employees Retirement
System Board is recommending an additional 1 percent
employee and 1 percent employer contributions for each
year of the 2013-15 biennium. The Public Employees
Retirement System estimates the total cost to the state
for the recommended employer contribution increases
during the 2013-15 biennium is $9,992,565.

Classified State Employee Compensation System -
Implementation of Hay Group Recommendations

The committee received information on the status of
the implementation of Hay Group recommendations for
the classified state employee compensation system. A
revised grade structure was developed based on job
evaluations and market-based ranges determined from a
salary survey. All state job classifications were reviewed
to determine placement into the appropriate grade
ranges. The new grade ranges became effective on
July 1, 2012. As a result, approximately 745 employees
have salary levels which are below the minimum salary
amounts established in the new grade ranges. The total
cost of providing salary increases to these employees to
bring them to the new minimum salary levels is
$1.9 million in total for state fiscal year 2013.

Fleet Services Rates and
2013-15 Biennium Budget Guidelines

The committee received information regarding budget
guidelines issued to state agencies by the Department of
Transportation for Fleet Services vehicle rental rates for
the 2013-15 biennium. The budget guidelines provide
an estimate for the per mile or per hour operating rate of
several classes of vehicles. The rates are developed
based on  historical operating costs, estimated
depreciation costs, and estimated vehicle replacement
costs. The rates also account for excess revenues or
deficits resulting from actual costs differing from charged
costs in previous budget periods.

Information Technology Department
2013-15 Biennium Budget Guidelines

The committee received an overview of budget
guidelines issued to state agencies by the Information
Technology Department for information technology
services during the 2013-15 biennium. The department
issues budget guidelines for information technology
services in April of even-numbered years. The budget
rates established by the department are based on the
actual cost of providing the services.

Sales Tax Collections

The committee received information regarding sales
and use tax collections by region and industry. Counties
in areas affected by oil and gas development have
experienced significant increase in sales and use tax
collections. The committee learned in 2007,
4.92 percent of total state sales and use tax collections
were attributable to Williams County compared to
16.74 percent for the third quarter of 2011. Sales and



use tax collections in the mining and oil extraction sector
increased by 98.51 percent in one year, from the third
quarter of 2010 to the third quarter of 2011.

Elementary and Secondary Education Information

The committee received information regarding
various elementary and secondary education issues.
The committee learned the Legislative Assembly in 2011
appropriated $341.79 million for mill levy reduction grants
for the 2011-13 biennium. The committee reviewed the
following schedule regarding grant funding used and
estimated funding needed for the program:

and disabled persons who rent. A refund is provided to
renters based on income and rent payment levels.

The disabled veterans property tax credit program is
available to veterans that have been honorably
discharged from the United States armed forces and
have at least a 50 percent service-related disability. The
tax credit is applied to the property taxes of the home
owned and occupied by the disabled veteran or by an
unremarried surviving spouse of a disabled veteran.

The committee reviewed the following information
regarding current and estimated future appropriations
needed for the programs:

Biennium Total Mill Levy Reduction Grants
2009-11 actual $299,444,264
2011-13 estimated $331,525,288
2013-15 estimated $395,622,720

The committee learned the Legislative Assembly in
2011 provided $5 million of funding from the oil and gas
impact grant fund for rapid enrollment grants to school
districts. Schools that had enroliment increase by at least
7 percent annually, subject to a minimum increase of
25 students, were eligible to receive a grant. Ten school
districts received total grant funding of $2,408,560 during
the first year of the biennium. Nineteen school districts
are estimated to receive total grant funding of $2,591,440
during the second year of the biennium. The second year
grant funding calculation totaled $5,914,280 but payments
were prorated due to the remaining amount of funding
available. The department may request a deficiency
appropriation of $3,322,840 from the Legislative
Assembly in 2013 in order to provide full grant funding to
the school districts.

The committee received information regarding school
breakfast and lunch program funding. The committee
reviewed the following information regarding estimated
total federal and state funding budgeted for school
breakfast and lunch programs:

Homestead | Disabled Veterans
Tax Credit Tax Credit
2011-13 biennium general $8,792,788 $4,243,920
fund appropriation
Estimated 2011-13 $0 $981,855
biennium deficiency
appropriation needed
Estimated 2013-15 $10,685,000 $7,178,000
biennium general fund
appropriation needed

Rebuilders Loan Program

The committee received information regarding the
rebuilders loan program which was created by the
Legislative Assembly in the November 2011 special
session to assist homeowners affected by flooding. The
committee  learned the  Legislative  Assembly
appropriated $30 million from Bank of North Dakota
profits and $20 million from the general fund for the
program. A total of 1,521 applications for the program
were received by the September 30, 2012, application
deadline. The committee reviewed the following
schedule detailing the status of the applications as of
October 5, 2012:

Rebuilders Loan Program Applications

2009-11 2011-13 2013-15

Biennium Biennium Biennium

Federal funds $47,982,428 | $55,688,116 | $59,561,778

State matching 1,384,386 1,524,996 1,525,182
funds

Total $49,366,814 | $57,213,112 | $61,086,960

The committee reviewed the following schedule

detailing the reimbursement
breakfast and lunch program meal:

rates for each school

Status Number Value
Approved - Closed 1,208 $35,217,857*
Approved - Not closed 212 5,580,125
Waiting for information 55 1,626,000
Waiting for review 4 120,000
Rejected or cancelled 42
Total 1,521 $42,543,982

!A total of $32,679,665 of loan funds have been disbursed.

The following schedule details the locations of
properties for which loans have been approved:

Program Free Reduced Price | Full Price
School lunch $2.86 $2.46 $0.27
School breakfast $1.55 $1.25 $0.27

Homestead and Disabled Veterans

Property Tax Credit Programs

The committee received information regarding the
homestead and disabled veterans property tax credit

programs.

The committee learned the homestead tax

credit program is available to senior citizens or disabled
persons and reduces eligible homeowners' property tax
liabilities. The program is also available to senior citizens
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Location Number of Loans
Bismarck 57
Mandan 18
Minot and surrounding areas 1,345
Total 1,420
Transportation Information
The committee received information regarding

various transportation issues.

The Department of

Transportation is addressing infrastructure needs in

western
development.

North Dakota caused by oil
The department spent approximately

and gas




$635 million on state projects in the western part of the
state between 2008 and 2011, and the department plans
to spend an additional $305 million for state road
projects in the western part of the state in 2012.

The committee learned that 2011-13 biennium
distributions from the highway tax distribution fund
through July 2012 totaled $295.8 million, $72.3 million or
32.3 percent more than the department's original
estimate of $225.5 million. Distributions from the fund
are made to the state highway fund, counties, cities,
townships, and the public transportation fund.

The committee learned the Department of
Transportation and Highway Patrol implemented a new
online process to allow nonresidents employed in the
state to obtain a temporary motor vehicle registration.
During calendar year 2011 there were 6,849 temporary
motor vehicle registrations issued which generated fee
collections of approximately $1.64 million. For the
2011-13 biennium through September 2012, there have
been 10,208 temporary motor vehicle registrations issued
and approximately $3.02 million of fees collected. The
committee also received the following schedule detailing
the number of motor vehicles registered in the state
during each calendar year since 2007:

Total Motor Vehicle Registrations

2007 2008 2009 2010 2011

902,581 960,125 952,616 945,282 | 1,048,240

Recommendations
The committee makes no recommendations relating
to its budget-related duties.
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AGREEMENTS BETWEEN

NORTH DAKOTA AND SOUTH DAKOTA

Section 54-40-01 provides that an agency,
department, or institution may enter an agreement with
the state of South Dakota to form a bistate authority to
jointly exercise any function the entity is authorized to
perform by law. Any proposed agreement must be
submitted to the Legislative Assembly or, if the
Legislative Assembly is not in session, to the Legislative
Management or a committee designated by the
Legislative Management for approval or rejection. The
agreement may not become effective until approved by
the Legislative Assembly or the Legislative
Management. The Government Services Committee
was assigned this responsibility for the 2011-12 interim.

The committee received information regarding the
history of the bistate authority legislation. The South
Dakota Legislature in 1996 enacted a law creating a
legislative commission to meet with a similar commission
from North Dakota to study ways North Dakota and
South Dakota could collaborate to provide government
services more efficiently. The North Dakota Legislative
Council appointed a commission to meet with the South
Dakota commission. As a result of the joint commission,
the North Dakota Legislative Assembly enacted
legislation relating to higher education and the formation
of a cooperative agreement with South Dakota. The
South Dakota commission proposed several initiatives,
but the South Dakota Legislature did not approve any of
the related bills.

During the 2011-12 interim, no proposed agreements
were submitted to the committee for approval to form a
bistate authority with the state of South Dakota.



HEALTH CARE REFORM REVIEW COMMITTEE

The Health Care Reform Review Committee was
assigned three studies.

Section 1 of 2011 House Bill No. 1252 directed the
committee to monitor the impact of the Patient Protection
and Affordable Care Act (PPACA), as amended by the
Health Care and Education Reconciliation Act of 2010;
rules adopted by federal agencies as a result of that
legislation; and any amendments to that legislation. The
study charge directed the committee to report to the
Legislative Management before a special session of the
Legislative Assembly if a special session is necessary to
adopt legislation in response to the federal legislation.

Senate Concurrent Resolution No. 4005 (2011)
directed the committee to study the impact of the
PPACA and the Affordable Care Act (ACA) on the
Comprehensive Health Association of North Dakota
(CHAND) and the statutes governing CHAND.

Legislative Management directive directed the
committee to study the feasibility and desirability of
developing a state plan that provides North Dakota
citizens with access to and coverage for health care
which is affordable for all North Dakota citizens.

In addition to the committee's three studies, the
Health Care Reform Review Committee was charged
with receiving the following updates:

e Regular updates from the Insurance
Commissioner during the 2011-12 interim
regarding administration and enforcement of the
PPACA, proposed legislation for consideration at
a special legislative session, and proposed
legislation by October 15, 2012, for the
2013 regular session (2011 House Bill No. 1125,
Section 2);

e Regular updates from the Insurance
Commissioner and Department of Human
Services during the 2011-12 interim on planning
and implementing an American health benefit
exchange for the state and proposed legislation
for consideration at a special legislative session,
or proposed legislation by October 15, 2012, for

the 2013 regular session (2011 House Bill
No. 1126, Section 3); and
e Regular updates from the Insurance

Commissioner during the 2011-12 interim with
respect to steps taken to ensure health insurer
procedures are in compliance with the PPACA,
proposed legislation for consideration at a special
legislative session if the commissioner is required
by federal law to implement any requirement
before January 1, 2013, and proposed legislation
by October 15, 2012, for any requirement that
must be implemented between January 1, 2013,
and January 1, 2014 (2011 House Bill No. 1127,
Section 6).

Committee members  were Representatives
George J. Keiser (Chairman), Donald L. Clark, Robert
Frantsvog, Eliot Glassheim, Nancy Johnson, Lee Kaldor,
Jim Kasper, Gary Kreidt, Lisa Meier, Ralph Metcalf,
Marvin E. Nelson, Karen M. Rohr, Robin Weisz, and
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Lonny B. Winrich and Senators Spencer D. Berry, Dick
Dever, Jerry Klein, Judy Lee, and Tim Mathern.

The committee submitted this report to the Legislative
Management at the biennial meeting of the Legislative
Management in November 2012. The Legislative
Management accepted the report for submission to the
63" Legislative Assembly.

PRE-SPECIAL SESSION

In preparation for a special session, the committee
conducted six meetings at which it pursued the three
studies and received regular updates as directed. The
committee submitted this portion of the report (which
ends at the heading SPECIAL SESSION) to the
Legislative Management on November 3, 2011. The
Legislative Management accepted the report for
submission to the 62" Legislative Assembly, which met
in special session November 7-11, 2011.

BACKGROUND
Affordable Care Act

In March 2010 President Barack Obama signed into
law two pieces of legislation that laid the foundation for a
multiyear effort to implement health care reform in the
United States--PPACA (H.R.3590) and the Health Care
and Education Reconciliation Act of 2010 (H.R.4872)--
which together are referred to as ACA. The ACA crafted
new structural models to increase access to and
affordability of health care coverage, with as many as
32 million additional Americans being covered; to
improve operational governance of the health insurance
industry; to provide consumers protection; and to provide
new tools for the improvement of the health care delivery
system and patient outcomes.

Of particular interest to states regarding the ACA are
the multiple specific provisions of the ACA and the
implementation timeline of these specific provisions.
The National Conference of State Legislatures (NCSL)
identified and summarized the following ACA provisions
and dates as being of interest to state legislatures:

2010

e High-risk pools established by states or federal
government.

e Small business tax credits offered for employees'
health coverage.

e Insurance companies required to cover young
people to age 26 on their parents' plans.

e Prescription coverage gap for seniors reduced.

o Federal grants awarded to states for insurance
premium reviews, health insurance exchanges,
and other programs.

e |Insurance companies restricted from dropping
coverage for people who get sick or excluding
coverage for kids with preexisting conditions.

o States offered option to expand Medicaid earlier
than 2014 to cover adults with incomes up to
133 percent of poverty, at the state's regular
Medicaid matching rate.



2011-13

e Medicare reforms required, such as ensuring
access to physicians, improving payment
accuracy, and prescription drug coverage.

2014

o Medicaid must cover an estimated 16 million
additional people by 2017.

e Health exchanges start, with federal subsidies to
help  middle-income  Americans  purchase
coverage.

¢ Individuals must purchase health insurance, with
some exceptions.

e Insurance companies must cover people with
preexisting conditions and policies must be
renewed even if people get sick.

e Employers with 50 or more full-time employees
must offer coverage or pay a fee.

2016

o States have option to join multistate compacts.

2018

e High-cost or so-called "Cadillac" health plans will
be taxed.

In addition to the items addressed in the NCSL
timeline, the ACA provides two deadlines by which a
state must meet external review processes. The ACA
provides that by January 1, 2012, group health plans
and health insurance issuers in the group and individual
market must comply with a state external review process
that:

1. At a minimum includes the consumer protections
set forth in the Uniform Health Carrier External
Review Model Act issued by the National
Association of Insurance Commissioners (NAIC),
referred to as being an "NAIC-parallel process";
or

2. Meets the federal Department of Health and
Human Services (HHS) 16-point standards,
referred to as being an "NAIC-similar process."

Compliance with the NAIC-similar processes is a
temporary status such that by January 1, 2014, all health
plans and health insurance issuers in the group and
individual market must comply with an NAIC-parallel
process. If by January 1, 2012, the state process is
neither an NAIC-parallel process nor an NAIC-similar
process, and if by January 1, 2014, the state process is
not an NAIC-parallel process, the state's health
insurance issuers in the state will be subject to a
federally-administered external review process. (United
States Department of Labor Technical Release 2011-02,
dated June 22, 2011.)

2009-10 Interim Industry, Business,
and Labor Committee Study

During the 2009-10 interim, the chairman of the
Legislative Management directed the interim Industry,
Business, and Labor Committee to monitor federal
health care reform legislation, including its effect on
North Dakota citizens and state government; the related
costs and state funding requirements; related tax or fee
increases; and the impact on the Medicaid program and
costs, other state programs, and health insurance
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premiums, including the Public Employees Retirement
System (PERS).

The interim Industry, Business, and Labor Committee
received testimony from a wide range of interested
parties, including representatives of the:

Insurance Commissioner;

Department of Human Services;

PERS;

State Department of Health;

Tax Commissioner;

Bank of North Dakota;

Cato Institute;

George Mason University Center for Health
Policy Research and Ethics;

Pharmaceutical Research and Manufacturers of
America;

10. Cameron Institute;

11. Health Services Management Programme at
McMaster University located in Hamilton,
Ontario;

12. North Dakota Medical Association;

13. North Dakota Hospital Association;

14. North Dakota Pharmacists Association;

15. Blue Cross Blue Shield of North Dakota; and

16. Business owners and farm groups.

The interim committee recommended House
Concurrent Resolution No. 3003 to direct the Legislative
Management to continue studying the impact of the ACA
during the next interim. Although the resolution was
adopted, the Legislative Management did not prioritize
the study.

The chairman of the committee developed and the
committee approved a summary identifying the
anticipated costs to the state of implementation of the
ACA.

NGO R®ON =
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2011 Legislation

House Bill No. 1004

As introduced, the State Department of Health
appropriation bill would have authorized the State
Department of Health to apply for and spend
ACA-related grants for public health infrastructure in the
amount of $200,000, abstinence programs in the amount
of $182,100, and intensive home visiting in the amount
of $1,413,012. These appropriation clauses were not
included in the enrolled version of the bill.

House Bill No. 1125
This bill directed the Insurance Commissioner to
administer and enforce the provisions of the ACA.

House Bill No. 1126

This bill directed the Insurance Commissioner and
the Department of Human Services to plan for the
implementation of a state American health benefit
exchange that facilitates the purchase of qualified health
benefit plans, provides for the establishment of a small
business health options program, implements eligibility
determination and enrollment of individuals in the state's
medical assistance program and the state's children's
health insurance program (CHIP), provides
simplification, provides coordination among the state's



health programs, and meets the requirements of the
ACA; provides deadlines for implementing the exchange;
directs the Insurance Commissioner and the Department
of Human Services to collaborate with the Information
Technology Department; and authorizes the Insurance
Commissioner and the Department of Human Services
to receive from and provide to federal and state
agencies information gathered in the administration of
the exchange as necessary. Additionally, this bill
authorized the Insurance Commissioner to apply for and
spend up to $1 million in federal grants for establishing
the state's health benefit exchange.

House Bill No. 1127

This bill amended North Dakota law impacting health
plans in order to implement the necessary provisions of
the ACA, including limitations on risks, independent
external review, external appeal procedures, and internal
claims and appeals procedures.

House Bill No. 1165

This bill provided that subject to certain exclusions,
regardless of whether a resident of this state has or is
eligible for health insurance coverage under a health
insurance policy, health service contract, or evidence of
coverage by or through an employer or under a plan
sponsored by the state or federal government, the
resident is not required to obtain or maintain a policy of
individual health coverage except as may be required by
a court or by the Department of Human Services through
a court or administrative proceeding.

Senate Bill No. 2010

As introduced, the Insurance Commissioner
appropriation bill would have appropriated other funds in
the amount of $2,504,005 and authorized five full-time
equivalent (FTE) positions for the purpose of funding
enhanced insurance premium rate review activities
related to the ACA. As enacted, the bill appropriated
other funds in the amount of $1,418,637 and did not
authorize any additional FTE positions for this purpose.

Senate Bill No. 2012

As introduced, the Department of Human Services
appropriation bill would have appropriated general funds
in the amount of $225,507 and other funds in the amount
of $305,588 and authorized seven FTE positions to fund
the expansion of the Medicaid program. As enrolled,
this bill did not include the appropriation or the FTE
request.

Senate Bill No. 2037

This bill changed the membership of the Health
Information Technology Advisory Committee by adding
the chairman of the House Human Services Committee
and the chairman of the Senate Human Services
Committee or, if either or both of them are unwilling or
unable to serve, a replacement selected by the chairman
of the Legislative Management. The bill authorized the
Health Information Technology Advisory Committee to
accept private contributions, gifts, and grants. The bill
required the director of the Health Information
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Technology Office to implement and administer a health
information  exchange that utilizes information
infrastructure and systems in a secure and cost-effective
manner to facilitate the collection, storage, and
transmission of health records; adopt rules for the use of
health information, use of the health information
exchange, and participation in the health information
exchange; and adopt rules for accessing the health
information exchange to ensure appropriate and
required privacy and security protections and relating to
the authority of the director to suspend, eliminate, or
terminate the right to participate in the health information
exchange. The bill also required the director to
determine fees and charges for access and participation
in the health information exchange and to consult and
coordinate with the State Department of Health and the
Department of Human Services to facilitate the collection
of health information from health care providers and
state agencies for public health purposes. The bill
required each executive branch state agency and each
institution of higher education that implements, acquires,
or upgrades health information technology systems, by
January 1, 2015, to use health information technology
systems and products that meet minimum standards
adopted by the Health Information Technology Office for
accessing the health information exchange. The bill
provided that any individually identifiable health
information submitted to, stored in, or transmitted by the
health information exchange is confidential and any
other information relating to patients, individuals, or
individually  identifiable = demographic  information
contained in a master client index submitted to, stored
in, or transmitted by the health information exchange is
an exempt record. The bill provided immunity from
criminal or civil liability for any health care provider that
relies in good faith upon any information provided
through the health information exchange in the treatment
of a patient for any damages caused by that good-faith
reliance. The bill provided that effective January 1,
2015, an executive branch state agency, an institution of
higher education, and any health care provider or other
person participating in the health information exchange
may use only an electronic health record system for use
in the exchange which is certified under rules adopted by
the Office of the National Coordinator for Health
Information Technology.

Senate Bill No. 2309

This bill provided that the ACA likely is not authorized
by the United States Constitution and may violate its true
meaning and intent as given by the Founders and
ratifiers. The bill required the Legislative Assembly to
consider enacting any measure necessary to prevent the
enforcement of the ACA within this state and provided
that no provision of the ACA may interfere with an
individual's choice of a medical or insurance provider
except as otherwise provided by the laws of this state.

TESTIMONY
The committee held six committee meetings before
the 2011 special session. The primary focus of these
meetings was determining what actions the state should



take to address the health benefit exchange requirement
under the ACA and reviewing additional information
regarding other elements of the ACA, such as Medicaid
expansion and external review requirements.

Health Benefit Exchange

In order to prepare for the 2011 special session, the
committee received updates from state agencies
regarding the status of other states' implementation of
the health benefit exchange requirement under the ACA
as well as the status of federal laws and rules relating to
the health benefit exchange; received a presentation by
Mr. Michael O. Leavitt of Leavitt Partners, Salt Lake City,
Utah, regarding the steps taken in Utah to create a
health benefit exchange and how North Dakota may
learn from this experience; held panel discussions at
which the committee heard health benefit exchange
perspectives of insurers, licensed insurance producers,
medical professionals, hospitals, consumers, and
businesses; informally surveyed state agencies and
nonprofit entities for opinions relating to governance of
health benefit exchanges and expectations of health
benefit exchanges; and reviewed several bill drafts
relating to creation of a state administered health benefit
exchange.

State-Administered Health Benefit Exchange

At the committee's first meeting the committee voted
to pursue legislation to provide for a state-administered
health benefit exchange while keeping opportunities
open for cooperation with other states; however,
throughout the committee's meetings the committee
continued to discuss the option of federal administration
and the option of a federal-state partnership for a
federally administered health benefit exchange and
continued to discuss the pros and cons of starting under
one administration model and transitioning to another.

Montana is the only state that requested information
from North Dakota regarding a multistate health benefit
exchange, and this inquiry was due to a legislative
directive. The committee received information that from
an information technology standpoint, integration of the
health benefit exchange system would work better if kept
in-state. A representative of the Information Technology
Department expressed concern regarding difficulties of
having states share a health benefit exchange system
when the state health benefit requirements vary from
state to state. Additionally, a representative of the
Information Technology Department testified that as an
example of challenges the state may face if working with
one or more other states in designing a health benefit
exchange, the state is working with a neighboring state
on the health information exchange system. Issues
arise because that other state is not working as fast as
North Dakota. The committee received testimony from a
representative of the health insurance industry that
although multistate exchanges may allow states to join in
vendor contracts with other states, typically an insurer's
products vary significantly from state to state.

The committee received testimony from insurers in
support of a state-administered health benefit exchange.
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The committee received status updates from
representatives of the Insurance Department regarding
which states have opted to have the federal government
administer the state's health benefit exchange and which
states have opted to administer their own health benefit
exchange. The Insurance Commissioner requested the
committee keep an open mind to allowing federal
administration of the health benefit exchange because
there are several unknowns that may impact the
desirability of having a state-administered health benefit
exchange, such as essential benefits, the final HHS
rules, and the United States Supreme Court's ruling on
the constitutionality of the ACA.

The committee received information that by
January 1, 2013, HHS will approve, conditionally
approve, or reject each state's health benefit exchange
plan. The proposed HHS rules clarify that if a state
begins with a federally administered health benefit
exchange, the state retains the option to take over
administration at a later date.

Committee members expressed frustration in being in
the position to design health benefit exchange legislation
without firm financial figures regarding the costs
associated with designing and running an exchange.

The committee received testimony regarding options
for administration of a state health benefit exchange,
including state administration, federal administration, or
a state-federal partnership for administration. Testimony
indicated a partnership model technically would be a
federally administered health benefit exchange.

Status Reports and Updates

The Insurance Commissioner and representatives of
the Insurance Department made regular status reports to
the committee regarding:

e The federal grants that are available to states to
assist in implementation of the health benefit
exchanges--planning grants, innovator grants, and
establishment grants--and the status of these
grants;

¢ The NAIC's and Insurance Commissioner's duties
under the ACA as well as the timeline for
implementation of the ACA,;

o The status of states' implementation of the ACA's
health benefit exchange requirement; and

e The HHS proposed rules regarding the ACA.

The committee reviewed HHS proposed rules
regarding the ACA. The committee received testimony
that it is expected the HHS comment period for the
proposed rules will close October 31, 2011, and the final
rules regarding the definition of essential benefits are not
expected until May 2012 at the earliest. The committee
referenced the HHS proposed rules in developing the
language for the health benefit exchange bill drafts.

On July 22, 2011, North Dakota became the first
state for which HHS denied an adjustment request for
implementing the ACA medical loss ratio provision. The
Insurance Commissioner had requested a three-year
phase-in approach to the 80 percent medical loss ratio
requirements under the ACA. The HHS decision was
based on HHS's finding the state's adjustment request
did not prove health insurance issuers would leave the



market if the adjustment was not granted. The
Insurance Commissioner did not appeal this decision.

The committee received a final report on the
Insurance Commissioner's stakeholder meetings held
across the state on behalf of the Insurance
Commissioner, Department of Human Services, and
Information Technology Department. The final report
indicated a majority of participants thought the state
should administer the health benefit exchange;
reoccurring themes included cost concerns, whether
health plans will be affordable; confusion, the desire that
the health benefit exchange is easy to use and
consumers are able to easily compare health plans; the
need for assistance in using the health benefit exchange
and the importance of there being a person to answer
questions and help those who do not want to or are
unable to apply online; and the desire of choice as
consumers want competition among carriers but they are
also concerned about being overwhelmed by too much
choice.

The committee reviewed the Insurance
Commissioner's request for proposal (RFP) seeking a
qualified and experienced firm to conduct background
research, analyze data, identify options, and recommend
a viable plan for developing and sustaining a health
benefit exchange in the state. The RFP proposed the
following contract schedule:

e Contract start date--August 26, 2011;

o Kick-off meeting with Insurance Department and

other state agencies--September 6, 2011;

e Contractor begins providing biweekly progress
reports--September 9, 2011;

e Contractor submits interim project
September 28, 2011;

e Insurance Commissioner provides contractor with
comments for revision of interim report as
needed--October 5, 2011;

e Contractor submits revised
October 10, 2011;

e Contractor submits final report--December 2,
2011; and

¢ Informal debriefing--December 9, 2011.

The committee received testimony from a
representative of HTMS, Indianapolis, Indiana--the firm
that was selected under the RFP--regarding the services
HTMS is performing for the Insurance Commissioner
under the contract. The actual schedule of deliverables
varied slightly from the RFP's proposed schedule, but
the schedule did provide for an interim report to be
delivered by October 31, 2011, in order for the material
to be available for the special session scheduled to
begin November 7, 2011.

report--

interim  report--

Michael O. Leavitt
The committee received a presentation from
Mr. Leavitt regarding the ACA and the steps taken by
Utah to create a health benefit exchange. Mr. Leavitt
testified:
¢ North Dakota needs to consider how best to meet
the needs of North Dakota.
o HHS will likely acknowledge the state's good faith
attempts and recognize the needs of the state.
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e A state should not utilize a federally administered
exchange.

e The two basic questions are what is the role of
government and should the health benefit
exchange be inside state government or outside
state government? He testified in support of
government involvement in health care reform but
stressed the importance of focusing on the nature
of government involvement. He stated he
supports the government role of helping construct
an efficient environment for health care.

e The primary problem with the country's current
health care system is that it focuses on volume
over value, with the system based on fee for
services and incentivizing high numbers of
procedures instead of quality outcomes.

The Insurance Commissioner reviewed the Utah and
Massachusetts health benefit exchanges, and reminded
the committee that the Utah exchange does not meet the
ACA requirements.

Panel Discussions

The committee held five panel discussions and
received information from individuals representing health
care insurers, licensed insurance producers, consumers,
employers, medical professionals, and hospitals
regarding:

1. The impact of the health benefit exchange on the
health insurance industry;

2. The impact of the health benefit exchange on
health care providers, hospitals, consumers,
insurance agents, and employers;

3. Whether the state's health benefit exchange
should be designed to include two separate risk
pools--one for individuals and one for small
businesses, called a small business health
insurance  program (SHOP) exchange--or
whether the exchange should be designed to
combine both the individual and the small
business policies into a single risk pool;

4. Whether the state should restrict whether health
insurers may choose to offer policies outside the
state's health benefit exchange; and

5. Whether the state's health benefit exchange
under the ACA should limit the qualified health
plans offered through the exchange to the four
benefit levels--platinum, gold, silver, and
bronze--or should allow multiple types of plans
within each of the benefit levels.

The committee considered the information provided
at these panel discussions as the committee developed
the health benefit exchange bill drafts.

Surveys

The committee performed an informal survey of state
agencies and nonprofit entities to determine whether any
of the state agencies or nonprofit entities in the state
were interested in administering the state's health
benefit exchange. None of the responding state
agencies or state's nonprofit entities expressed a desire
to fulfill the primary role of administering the state's
health benefit exchange but several did express a



willingness to participate in a board designed to govern
such a health benefit exchange.

BILL DRAFTS
The committee began the health benefit exchange bill
drafting process by reviewing three separate bill drafts,
each of which was based on the NAIC American Health
Benefit Exchange Model Act:

1. The first bill draft was revised based on the
recommendations of a group of stakeholders--
AARP, Blue Cross Blue Shield of North Dakota,
Medica, and Sanford Health--which worked
together to create a consensus draft;

2. The second bill draft was based on the first bill
draft with the primary revisions requiring
navigators be licensed insurance producers and
to comply with specified continuing education
requirements, providing the health benefit
exchange would be governed and administered
by the Office of Management and Budget (OMB)
and an appointed board, providing funding
through a premium tax, and clarifying the health
benefit exchange would not create dual
regulation of health insurance;

3. The third bill draft also was based on the first bill
draft with the following revisions:

a. The governance model differed, including
specific language providing for tribal
involvement;

b. Repeal of CHAND;

c. Provision of a financing mechanism for the
health benefit exchange, providing for the
funding for CHAND to be transitioned to fund
the exchange;

d. The conflict of interest restrictions for the
health benefit exchange board were more

specific; and
e. The health benefit exchange board was
provided flexibility in several matters,

including whether to establish a single risk
pool for individual and small group policies
and in developing navigator requirements.
The committee used the second bill draft as the
vehicle for the design of the state's proposed health
benefit exchange. Through the bill draft review process,
the bill draft underwent several revisions. In revising the
committee health benefit exchange bill draft the topics
addressed by the committee included administration,
board membership, risk pools, the market inside and
outside the exchange, navigators, small employer
definition, administrative hearings, funding, and
technology.

Administration

The Insurance Commissioner testified in opposition
to being charged with building or administering the
state's health benefit exchange due to inherent conflicts
of interest. However, the commissioner did support the
concept of the Insurance Commissioner serving in an
advisory capacity or serving as a member of the board of
a board-administered exchange.
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The committee received testimony from insurers in
support of creating a state-administered health benefit
exchange that meets the minimum requirements of the
ACA, allowing for a design approach that will allow the
state to add additional functions to the exchange once
the state has a better understanding of what the state's
needs are and as the individual and group markets
adapt to the ACA.

Although representatives of the health insurance
industry testified in support of a state-administered
health benefit exchange, the committee also received
testimony from insurers in support of a
state-administered health benefit exchange that is
governed by a nonprofit board, to ensure decisions are
made free from political pressure or influence.

The committee received testimony from a
representative of the Governor's office that the Governor
would support a state-administered health benefit
exchange that would provide for OMB to provide
administrative services to a board of stakeholders that
would actually govern the exchange, that would provide
for the Information Technology Department to provide
technology support, and that would provide the
Department of Human Services would address eligibility
for the Medicaid and CHIP programs.

The committee received testimony that the state's
health benefit exchange should ensure that the health
insurance plans offered through the exchange should
have a high level of transparency and accountability in
order for patients to make informed health care
purchasing decisions. Additionally, steps should be
taken to guard against cost-containment mechanisms
that are termed quality measures.

The committee received testimony from a
representative of the North Dakota Medical Association
that insurance coverage options offered in a health
benefit exchange should be self-supporting, have
uniform solvency requirements, not receive special
advantages from government subsidies, include
payment rates established through meaningful
negotiations and contracts, not require provider
participation, and not restrict enrollees' access to
out-of-network physicians.

Board Members

The committee considered several alternatives
addressing the makeup of the membership of the health
benefit exchange policymaking board. Related to the
board composition and board policies, the committee
addressed the issue of conflicts of interest for board
members. Representatives of consumer organizations
testified in opposition to allowing governing board
members who have conflicts of interest due to affiliations
with health care industries.

In establishing the makeup of the board, the
committee considered the appropriate size and makeup
of the board, including whether legislators should serve
on the board and if so whether they should be voting
members; how to define or designate who might qualify
as a representative of consumers; whether to include
representatives of physicians and other medical
professions and whether to include representatives of



health care facilities; and whether licensed insurance
producers should be represented on the board.
Additionally, the committee considered whether the
members of the board should receive per diem and
reimbursement for board-related expenses such as
travel, food, and lodging.

Risk Pools

Although the committee did receive some testimony
in support of a single risk pool for the individual market
and the small group market, the Insurance
Commissioner and representatives of the health
insurance industry testified in support of keeping these
two risk pools separate. The committee received
testimony there is concern that if the two risk pools are
joined, the premiums for small groups would increase as
a result.

Market Inside and Outside Exchange

The committee considered whether the health benefit
exchange should take steps to minimize adverse
selection as it relates to consumers purchasing health
coverage from inside the exchange versus outside the
exchange or whether steps should be taken to otherwise
increase the success and viability of the health benefit
exchange, including considering whether the health
benefit exchange might provide that in order to sell
outside the exchange an insurer is required to also sell
inside the exchange. In addition, the committee
considered whether the health benefit exchange should
have the authority to limit the number of policies offered
inside the exchange.

Generally, the committee received testimony from
health insurers in support of consumer choice and
consumer flexibility. However, at least one insurer
testified in support of requiring a company interested in
selling a product outside the exchange also be required
to offer products inside the exchange in order to address
the concern of adverse selection or cherry picking.
Additionally, the committee received testimony that in
order to keep health benefit exchange administration
costs low and to minimize consumer confusion, it may
be reasonable to restrict each insurer to two product
options within each metallic level in the individual market
and the same two product limitations within the small
group market and to require that anyone wishing to sell
health insurance in North Dakota must be part of the
health benefit exchange.

The committee received testimony from a
representative of a consumer organization in support of
requiring insurers to offer similar products inside and
outside the exchange to mitigate adverse selection. The
committee also received testimony from a representative
of a consumer organization in support of designing a
health benefit exchange that acts as an active
purchaser.

Navigators
The committee considered how the HHS proposed
rules impact the ability of licensed insurance producers
to enroll consumers in health policies through the health
benefit exchange, receive compensation from an insurer,
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and receive navigator grants under the health benefit
exchange.

The Insurance  Commissioner testified the
overwhelming opinion is that licensed insurance
producers need to continue to be involved in the health
benefit exchanges. Additionally, the committee received
testimony from licensed insurance producers regarding
the value of the services provided by licensed insurance
producers, the level of expertise and training required of
a licensed insurance producer in order to assist
consumers in selecting health policies, and the need to
allow licensed insurance producers to continue to
perform their jobs under the new health benefit
exchange.

The committee received testimony  from
representatives of consumer organizations reminding the
committee a broad range of consumers will require a
broad range of services to utilize the health benefit
exchange, stressing there should be a broad range of
entities working as navigators, and stating that the
navigator program will play a critical role in education of
and outreach to consumers.

The committee received testimony from a
representative of the Department of Human Services
reminding the committee that since the health benefit
exchange will be used to enroll consumers in Medicaid
and CHIP, for some consumers there will be a need for
navigators to have expertise that goes beyond the
services typically offered by licensed insurance
producers.

Small Employers

The committee received information that the ACA
allows states some flexibility in defining the term "small
employer." Until 2016, states can limit the maximum
size of a small employer to 50 employees, after which
time the states will need to increase the maximum size
to 100 employees. The committee received testimony
from insurers in support of limiting the state's definition
of small group employers to no more than 50 employees
because this approach will mitigate concerns regarding
the self-funded market entering and exiting the small
group market.

Administrative Hearings

The committee considered what administrative
hearing process should apply to appeals of insurance
certification determinations, whether the law should
address the award of attorney's fees for appeals, and
whether a hearing officer's order should be final and
appealable or should be a recommendation to the
agency.

Funding

The committee received information from a
representative of the Insurance Department that
although HHS has unlimited funding for grants to states
to implement the health benefit exchange portion of the
ACA, by January 1, 2015, the health benefit exchanges
must be self-sustaining.

The committee considered whether the revenues that
could be raised by an increase in the insurance premium



tax imposed on health insurers would be adequate to
fund all or a portion of the anticipated cost of sustaining
the health benefit exchange; whether an increase in
insurance premium tax is a desirable funding
mechanism; and whether there might be other funding
sources that would preferable to increasing premium
taxes, such as repealing CHAND and diverting the
CHAND assessments to the health benefit exchange.

The committee received information from OMB,
Department of Human Services, and Information
Technology Department regarding the anticipated costs
and FTE positions required to establish and implement
the health benefit exchange for the remainder of the
biennium.

Technology

The committee received testimony from a
representative  of the Information  Technology
Department that the ACA requires the health benefit
exchange to provide a coordinated, simple, technology-
supported process through which individuals may obtain
coverage through Medicaid, CHIP, and health insurance.
Although the health benefit exchange is designed to be
simple for enrollees on the frontend, it is not a simple
process on the backend in the world of technology.

Additional Elements of the ACA
In addition to the ACA requirement for a state health
benefit exchange, the ACA also expands Medicaid and
requires that insurance companies comply with the ACA
external review provisions.

Medicaid Expansion

The committee received the following testimony from
representatives of the Department of Human Services
regarding Medicaid expansion under the ACA:

¢ Medicaid expansion effective January 1, 2014, will
include a coverage requirement for individuals
under age 65 with incomes up to 133 percent of
the federal poverty level based on modified
adjusted gross income. North Dakota's Medicaid
program is expecting up to a 50 percent increase
in enrollment because of this expansion. In
April 2011 North Dakota's Medicaid enrollment
was 64,299. Before January 1, 2014, North
Dakota will need to decide if this Medicaid
expansion population will receive the current
Medicaid services or if the benefit package will be
more consistent with the essential health benefits
package.

e Extension of Medicaid coverage for foster care
children effective January 1, 2014, will provide
that all individuals who were in foster care and
receiving Medicaid as of the date they turned 18
will continue to be eligible for Medicaid through
age 25.

¢ A required element of the health benefit exchange
is that it apply the Medicaid and CHIP eligibility
determination and provide for enrollment. In order
to achieve this level of interoperability with the
health benefit exchange, the Medicaid and CHIP

138

eligibility  systems  will
modifications.

require  significant

External Review

In July 2011 HHS made a determination that the
state's external review law did not meet the minimum
federal standards under the ACA. The Insurance
Commissioner did not appeal the decision. A
representative of the Insurance Department testified
2011 House Bill No. 1127 was prepared by the
Insurance Commissioner to satisfy the ACA internal
review and external review requirements for health
insurance claims. However, that bill was amended and
HHS determined this amended version does not comply
with the ACA.

The committee received testimony that if the state's
external review process had been determined to be
effective, the state would be the entity that assisted
consumers with their external review process; however,
because the process was found not to be effective,
consumers must send their external review requests to
the federal government.

The committee considered three alternative bill drafts
to provide for a state external review process that is
intended to meet the ACA standards. The first bill draft
essentially would have reintroduced 2011 House Bill
No. 1127, as introduced, which appears to have been
intended to be an NAIC-parallel process approach. The
second and third bill drafts were drafted to be
NAIC-similar approaches, with one bill draft directing the
Insurance Commissioner to implement the selection of
the independent review organization (IRO) and the other
bill draft directing the health insurer to implement the
selection of the IRO.

The committee received testimony the NAIC-similar
process approach bill draft that directs the Insurance
Commissioner to implement the selection of the IRO is
the ACA-compliant approach to selecting an IRO.
Additionally, the committee discussed the legislative
history of House Bill No. 1127 and why it was amended
during the 2011 regular session.

A representative of the Insurance Department
presented information regarding the 16 points that
should be met by an external review process in order to
be determined to be an NAIC-similar process and how
each of the three bill draft rates on each of these points.

The committee received testimony from a
representative of the health insurance industry that
meeting the federal external review standards is not a
hardship. Regardless of what the state law provides,
effective January 1, 2014, all policies certified to be sold
through the health benefit exchange will have to comply
with the federal requirements, i.e., an NAIC-parallel
process.

The committee received testimony from a
representative of the health insurance industry in
opposition to the bill draft based on House Bill No. 1127,
as introduced, stating the proposed language goes
beyond what is required by the ACA.



RECOMMENDATIONS

The committee recommends House Bill No. 1474 to
provide for a state-administered health benefit
exchange. The bill draft would:

Create the North Dakota Health Benefit Exchange
Board, which would include four ex officio
nonvoting members as well as nine voting
members appointed by the Governor. This board
would establish the policy for the administration of
the health benefit exchange.

Create the OMB Health Benefit Exchange
Division, charged with implementing the policy
established by the board and administering the
health benefit exchange.

Require that by January 1, 2013, the exchange be
determined by HHS to be ready to begin
operations by October 1, 2013, and be fully
operational by January 1, 2014. The bill draft
provides if the federal implementation deadlines
are delayed, the director of OMB may set a later
date consistent with the federal deadlines.

Clarify the health benefit exchange may not
duplicate or replace the duties of the Insurance
Commissioner or the duties of the executive
director of the Department of Human Services
relating to the Medicaid and CHIP programs.
Direct the Department of Human Services to take
steps necessary to create and coordinate with the
Health Benefit Exchange Division on those
portions of the health benefit exchange relating to
eligibility determination in the state's Medicaid and
CHIP programs.

Direct state agencies to cooperate with the board,
the Health Benefit Exchange Division, and the
Department of Human Services to ensure the
success of the health benefit exchange.

Direct the division to adopt rules consistent with
the board's conflict of interest policy.

Direct the board to regularly consult on an
ongoing basis with each of the federally
recognized tribes located within the state, consult
with the Indian Affairs Commission, and invite the
executive director of the Indian Affairs
Commission to board meetings.

Direct the board to establish a Health Benefit
Exchange Advisory Group and Technical Advisory
Group and allow the board to establish any other
temporary advisory groups as may be
appropriate.

Direct the board to establish the criteria and
procedures for certifying qualified health plans in
conformity with and not exceeding the
requirements of the ACA.

Authorize the division to contract with one or more
eligible entities to carry out one or more of the
functions of the health benefit exchange.

Provide the health benefit exchange must allow
for a health carrier to offer a plan that provides
limited scope dental benefits.

Provide the health benefit exchange shall foster a
competitive marketplace for insurance and may
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not solicit bids, engage in the active purchasing of
insurance, or exclude a health benefit plan from
the exchange based on a premium price control.
Prevent the health benefit exchange from
precluding the sale of health benefit plans through
mechanisms outside the exchange.

Prevent the health benefit exchange from
precluding a qualified individual from enrolling in
or a qualified employer from selecting a health
plan offered outside the exchange.

Create a Navigation Office within the Health
Benefit Exchange Division which would provide
navigator services, provide navigator grants to the
Indian Affairs Commission, and regulate who may
charge a fee to or otherwise receive consideration
to assist consumers in making health coverage
decisions through the use of the health benefit
exchange.

Require a separate risk pool for health plans in
the individual market and a separate risk pool for
health plans in the small group market.

Provide the health benefit exchange must be
self-sustaining by January 1, 2015, and that until
such date the division, the Information Technology
Department, and Department of Human Services
shall use grant funds to finance the establishment
of the exchange.

Direct that before August 1 of each year the
division shall submit a proposal to the board
outlining how to raise the funds necessary to fund
the board, division, and health benefit exchange.
Direct that before October 1 of each year the
board shall establish a plan for funding the board,
division, and health benefit exchange.

Authorize the board to charge assessments or
user fees or otherwise generate funding
necessary to support the health benefit exchange
operations.

Create the health benefit exchange fund for the
deposit of funds to support the board, division,
and exchange operations.

Repeal North Dakota Century Code
Chapter 26.1-54,  directing  the Insurance
Commissioner and Department of Human
Services to establish a health benefit exchange.
Direct the Insurance Commissioner, Department
of Human Services, and the Information
Technology Department to provide regular
updates to the Legislative Management regarding
the implementation of the Act.

Provide it is the legislative intent that OMB apply
for federal Level 1 and Level 2 exchange
establishment grants to fund the health benefit
exchange planning activities.

Provide it is the legislative intent that the division,
Information Technology Department, and the
Department of Human Services explore grant
opportunities that may become available for the
health benefit exchange.

Provide it is the legislative intent that except as
expressly authorized, state entities may not use



state funds to fund the planning activities related
to the development of and operation of the health
benefit exchange.

e Provide a continuing appropriation of federal
funds received from federal health insurance
exchange grants to the division, Information
Technology Department, and Department of
Human Services, for the purposes of establishing
a state health insurance exchange.

e Provide an appropriation from federal funds to
OMB for the purpose of defraying the expenses of
establishing and operating the health benefit
exchange and authorize nine FTE positions. The
federal funding is not subject to the cancellation of
unexpended funds provisions of
Section 54-44.1-11.

e Provide an appropriation from federal funds to the
Information Technology Department for the
purposes of defraying the expenses of
establishing and implementing the health benefit
exchange and authorize 19 FTE positions. The
federal funding is not subject to the cancellation of
unexpended funds provisions of
Section 54-44.1-11.

¢ Provide an appropriation from money in the health
benefit exchange fund to the Health Benefit
Exchange Division for the purpose of funding the
operation and activities of the Navigation Office.

e Provide the amount remaining from the Insurance
Commissioner's $1 million federal grant received
for planning for the implementation of a health
benefit exchange is transferred to the health
benefit exchange fund for use by the Health
Benefit Exchange Division, Department of Human
Services, or Information Technology Department
for the planning, establishing, and administering of
the health benefit exchange.

e Provide it is the legislative intent that absent
legislative authorization, an executive branch
state agency may not enter any agreement with
the federal government for the state or federal
government to establish, manage, operate, or
form a relationship to provide a health benefit
exchange under the ACA and provide legislative
intent that executive branch agencies may not
work with the federal government to evade or
otherwise circumvent legislative authority to
establish, manage, operate, or form a federally
administered or state-administered health benefit
exchange.

e Provide the bill draft would become effective
November 14, 2011.

e Provide the health benefit exchange law under
this Act expires if the ACA is repealed by
Congress or otherwise rendered invalid, in whole
or in part, by judicial decree or if the state is
granted a federal waiver for the health benefit
exchange.

The committee also

No. 1475 to provide:

e An appropriation of federal funds received by the

Department of Human Services for ACA-related

recommends House Bill
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costs of the Department of Human Services and
the Information Technology Department relating to
incorporating the Medicaid and CHIP eligibility
determination functionality into the health benefit
exchange and for the purpose of defraying the
corresponding costs related to the modification of
the department's economic assistance eligibility
system, including 1 FTE for the Department of
Human Services and 10 FTE positions for the
Information Technology Department;

e An appropriation from the general fund and
federal funds to the Department of Human
Services for the purpose of defraying the
expenses of implementation of the ACA's
Medicaid expansion provisions, including seven
FTE positions for the Department of Human
Services; and

e An appropriation of special funds to the Insurance
Commissioner for the purpose of defraying the
expenses of implementation of the ACA, including
four FTE positions.

This bill draft would become effective November 14,

2011.

The committee also recommends House Bill
No. 1476 to amend the law relating to the external
review procedures required for health insurance policies.
The portions addressed by the amendments include
clarification of the circumstances under which an
external review must be available, expedited external
review requirements, notice requirements, allowable
filing fees for requesting an external review, and the
method by which the Insurance Commissioner shall
assign an IRO. This bill draft would become effective
December 1, 2011.

SPECIAL SESSION
Legislation
House Bill No. 1474 - Health Benefit Exchange
This bill failed in the House.

House Bill No. 1475 - Appropriation
This bill passed as introduced.

House Bill No. 1476 - External Review Procedure

This bill passed as amended. The amendments
clarified the Insurance Commissioner's duty to adopt
rules as necessary to ensure the state is in compliance
with the federal minimum consumer protection
standards.

POST-SPECIAL SESSION

Following the special session, the committee held an
additional four committee meetings and that portion of
the committee's work is included in this portion of this
report.

The committee continued receiving regular status
reports from the Insurance Commissioner and
representatives of the Insurance Department regarding
the federal grants that are available to states to assist in
implementation of the health benefit exchanges and the
status of other states' implementation of health benefit



exchanges, the essential health benefits requirements
under the ACA, and the state's external review
procedure.

Additionally, the committee received reports on
activities in the state relevant to the committee's study of
the state's health care delivery plan.

AFFORDABLE CARE ACT TESTIMONY
External Review Procedure
The Insurance Commissioner testified that on
July 10, 2012, the Insurance Department was notified by
HHS that the state's external review procedure was
determined to meet the standards of the NAIC-parallel
process.

Department of Human Services Eligibility
Determination System

The committee received status reports from
representatives of the Department of Human Services
and the Information Technology Department regarding
the implementation of the appropriation made to the
departments for modification of the economic assistance
eligibility system under 2011 Special Session House Bill
No. 1475.

Frontier States Amendment

The Frontier States Amendment to the ACA is a
provision of the ACA that adjusts Medicare
reimbursement for health care providers in states in
which at least 50 percent of the state's counties have a
population per square mile of fewer than six. The
committee was informed the states that qualify as
frontier states are North Dakota, South Dakota,
Wyoming, Montana, and Nevada.

The committee received testimony regarding the
Frontier States Amendment and discussed how the
amendment came to be and the impact the amendment
is having and will have on the state's health care delivery
system. The committee received testimony from
medical service providers and facilities in support of
retention of the Frontier States Amendment.

Health Benefit Exchange

The committee continued to receive status reports
from the Insurance Commissioner regarding steps other
states are taking to implement the health benefit
exchange provision of the ACA, including grant status
and whether the states selected a state-administered,
federally administered, or partnership model for the
health benefit exchange.

The Insurance Commissioner testified the deadline
for states to file a health benefit exchange administration
blueprint is November 16, 2012. If a state fails to file a
blueprint by the deadline, the default is that the federal
government will administer that state's health benefit
exchange. Additional health benefit exchange deadlines
under the ACA are October 1, 2013--open enroliment
begins, January 1, 2014--the health benefit exchanges
must be fully operational, and January 1, 2015--the
health benefit exchanges must be self-sustaining.
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The Insurance Commissioner reported the federal
government extended the deadline for health benefit
exchange grant applications; however, it is not clear
whether the federal government will award grant funds to
a state to change from a federally administered to a
state-administered health benefit exchange.

The Insurance Commissioner reported the following
data published by the Kaiser Family Foundation dated
August 1, 2012:

States and

Jurisdiction Status District of Columbia
Established a state-administered 16
health benefit exchange
Planning a partnership health benefit 3
exchange
Studying options 16
No significant activity
Decision to not run a state- 7
administered health benefit exchange

The Insurance Commissioner reported North Dakota
has joined a NAIC Health Care Reform Regulatory
Alternative Working Group, which will:

1. Provide a forum for discussion of the guidance
on the alternative to implementing a state-based
health benefit exchange and the implications of
such alternative on state regulatory authority;

2. ldentify and assist states in resolving open
issues that need to be addressed with regard to
non-state health benefit exchange alternatives;

3. Analyze the impact of the ACA on existing state
regulatory authority both inside and outside the
health benefit exchange as well as the impact on
NAIC model laws; and

4. Identify opportunities for states to continue to
innovate and regulate outside of the health
benefit exchanges.

The committee considered issues related to funding
and funding liabilities, the ability of a state to transition
from a federally administered to a state-administered
health benefit exchange and vice versa, and whether a
federally administered health benefit exchange would
negatively impact North Dakota insurers and insurance
brokers and dealers.

The committee received testimony  from
representatives of the insurance industry regarding
issues and concerns related to the implementation of the
ACA. Representatives of insurers testified there are
concerns a federally administered health benefit
exchange may begin as an open market model but may
evolve into an active purchaser model. A representative
of the insurance agent and broker industry testified there
are concerns whether the federally administered health
benefit exchange will allow agents and brokers to act as
navigators and whether the exchange will allow for
adequate compensation of the agents and brokers.

The committee received testimony  from
representatives of medical providers and consumers
regarding issues and concerns relating to the
implementation of the ACA.



Essential Health Benefits

The committee reviewed the essential health benefits
requirements under the ACA. A health insurance issuer
that offers health insurance coverage in the individual or
small group market must ensure that such coverage
includes the essential health benefits package required
under the ACA. Initially, it was assumed the federal
government would issue a single set of essential health
benefits requirements that all states would be required to
follow. However, on December 16, 2011, HHS released
a bulletin that each state's essential health benefits will
be based upon a benchmark plan selected by the state.
The HHS bulletin provided that each state may choose a
benchmark plan from one of the following four
benchmark plan types:

1. The largest plan by enrollment in any of the three
largest small group insurance products in the
state's small group market;

2. Any of the largest three state employee health
benefit plans by enroliment;

3. Any of the largest three national Federal
Employees Health Benefits Plan (FEHBP)
options by enroliment; or

4. The largest insured commercial non-Medicaid
Health Maintenance Organization (HMO)
operating in the state.

In addition to the services covered by the state's
selected benchmark plan, the state's essential health
benefits must include the following 10 categories of
services:

Ambulatory patient services.

Emergency services.

Hospitalization.

Maternity and newborn care.

Mental health and substance use disorder
services, including behavioral health treatment.
Prescription drugs.

Rehabilitative and habilitative services and
devices.

8. Laboratory services.

9. Preventive and wellness services and chronic

disease management.

10. Pediatric services, including oral and vision care.

If a state fails to choose a benchmark plan by
September 30, 2012, the default plan will be the
nongrandfathered small group plan with the largest
enroliment in the state.

The Insurance Commissioner contracted with a
consultant to analyze the essential health benefits
choices. The consultant reported the state's benchmark
plans are as follows:

1. The largest nongrandfathered small group
insurance products in North Dakota's small
group market are:

a. Medica Insurance Company--Medica Choice
Passport.

b. Blue Cross Blue Shield of North Dakota--
Classic Blue.

c. Blue Cross Blue Shield of North Dakota--
CompChoice 80.

2. The largest three state employee health benefit
plans by enroliment are:

o=
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a. North Dakota PERS - Health care coverage
(grandfathered). Plans are issued by Blue
Cross Blue Shield of North Dakota.

b. North Dakota PERS - Health care coverage
(nongrandfathered). Plans are issued by
Blue Cross Blue Shield of North Dakota.

c. North Dakota PERS - High-deductible health
plan. Plans are issued by Blue Cross Blue
Shield of North Dakota.

3. Largest three national FEHBPs:

a. Blue Cross Blue Shield - Standard option.

b. Blue Cross Blue Shield - Basic option.

c. Government Employees Health Association,
Inc., benefit plan. The plan is administered by
the Government Employees Health
Association, Inc.

4. The largest insured commercial non-Medicaid
HMO operating in the state--group Sanford
Health plan.

The consultant made the following key findings:

¢ None of the 10 benchmark plans cover all specific
benefits within each of the 10 categories.

e Generally, plans comply with North Dakota's
mandated benefits, with the exception of the
national FEHBPs.

o [f any of the three FEHBPs are selected, they will
need to be supplemented by certain benefits
required by North Dakota's mandates. This will
require North Dakota to pay for the costs of these
additional benefits.

e The three FEHBPs might be considered as plans
providing benefits on a nationwide basis and to a
specific subset of the United States population.
They may not be the best representation of the
specific needs of North Dakota residents.

e Of the 10 benchmark plan choices, 7 are Blue
Cross Blue Shield plans.

Five of the plans are issued by Blue Cross
Blue Shield of North Dakota or, in the case of
two FEHBPs, are sponsored and
administered by the Blue Cross Blue Shield
Association.

For these seven plans, there are few
variations among the benefits provided (with
the possible exception of the two FEHBPs).

e The Sanford Health HMO plan appears to provide
fewer benefits than the other nine plans.

o The Department of Health and Human Services
may or may not require coverage for specific
benefits in its final rule. It appears the two small
group insurance products issued by Blue Cross
Blue Shield of North Dakota would require the
fewest benefit additions.

e By choosing a plan already covering significant
numbers of North Dakota residents, there may be
fewer problems associated with providing an
adequate number of in-network primary care and
specialty physicians.

The Insurance Commissioner testified the federal

government is expecting North Dakota and the other
states to make an essential health benefits benchmark



plan selection without having received the final
regulatory guidelines from HHS. North Dakota is faced
with deciding whether to select a benchmark plan that is
relatively basic--providing a floor on which insurers can
build--or select a benchmark plan that is relatively rich--
ensuring all consumers have a more extensive set of
benefits.

The Insurance Commissioner raised the following
potential decision implications related to essential health
benefits:

e States may choose any plan in the benchmark
options. Some of these plans are considered
more basic in the coverage of benefits and others
richer. All of the North Dakota benchmark choice
plans will require additional benefits to be added
to meet the 10 required categories and all must be
modified to take out the dollar limits on the
existing benefits.

e Specific coverage that is included in specific plans
may cause a plan to be more or less expensive as
it relates to the premium cost of that particular
coverage, i.e., coverage for certain fertility
benefits with no dollar limitations is a more
expensive benefit to add to plans than certain
laboratory services without dollar limitations.

e Given that all nongrandfathered small group and
individual plans must include the essential health
benefits after 2014, this set of benefits is often
thought of as a floor. Insurers may add to those
benefits in any way they like and price the
products accordingly, but they may not take
benefits away.

e The impacts of choosing a basic plan versus a
rich plan are various and include potential
premium pricing increases, premium value as it
compares to the necessity of specific coverage,
market disruption, insurer competition, network
adequacy, and provider payments.

e Choosing a richer plan, especially given no dollar
limitations, most likely will cause most existing
insurers to request higher premium rate increases
due to the additional benefits likely to be paid.
Affordability becomes a serious concern for
policyholders.

e Some policyholders may want to know most
benefits are covered by their plans, thereby
wanting a rich plan. Choosing a richer plan may
force employers and individuals to purchase
insurance they do not want or need.

e Choosing a basic plan in a state like North Dakota
where most of the existing small group and
individual plans have traditionally been fairly rich
may cause market disruption. Small employers
may terminate previous, richer plans especially if
the more basic plans cost less. This may leave
employees with far fewer benefits than previously
or without an employer-sponsored plan at all.

e A perceived positive impact of choosing a basic
plan is insurers will be allowed to design plans in
a unique way to compete against other insurers
by adding select benefits that distinguish one plan
from another. This will also allow for better
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variation when employers and individuals shop for
insurance whether inside or outside the health
benefit exchange.

o Certain areas of the state may not have adequate
provider networks for all benefits in a rich plan.
Just because the benefit is covered does not
mean every policyholder will be able to take
advantage of that coverage easily.

e Providers are likely to want more benefits covered
instead of fewer because insurance is a better
payer than an individual who has to pay for the
individual's own services, Medicaid, or Medicare.

e There are likely more potential positive and
negative impacts of the various essential health
benefits benchmark choices specific to unique
groups of consumers, employers, and insurers.

The consultant informed the committee that the data
indicates if the state does not take any action to select
an essential health benefits benchmark plan, the default
plan will be the Medica Choice Passport plan--the
largest nongrandfathered small group insurance product
in the state's small group market. The consultant's
report indicated this plan is a more benefit-rich plan than
the other benchmark plans and all the benchmark plans
except for the FEHBPs include the state's health
coverage mandates.

Insurers questioned how the ACA will address
coverage in a benchmark plan that provides for a
payment cap or other such lifetime limit on the dollar
value of benefits for services such as substance abuse
treatment or fertility treatment. Federal guidelines are
not clear whether an insurer will be allowed to implement
an actuarial equivalent in the policy because policies will
not be allowed to have lifetime caps.

The committee considered how the state's essential
health benefits would be impacted if the state modified
or added another health insurance mandate, such as
revising the temporomandibular joint disorder coverage
law. The committee received testimony that if the state
adds additional health coverage mandates to the state's
essential health benefits, the ACA will require the state
to defray the cost of those mandated benefits in excess
of the essential health benefits.

An insurer raised the point that although the
consultant's report is complete as it relates to benefits, it
is incomplete as the report failed to address pricing of
the different benchmark plans and cost/utilization data.
Additionally, the report did not address cost shifting.

The committee discussed the relationship between
the selection of the essential health benefits plan and the
dollar amount of the subsidies a consumer may be
eligible to receive. Testimony indicated the amount of a
subsidy in a state will be based on the second lowest
silver plan offered on the health benefit exchange;
therefore, it is expected the more basic the essential
health benefits and therefore the lower the cost of the
policy, the lower the amount of subsidy available. The
inverse will be true if the essential health benefits are
richer and therefore the policies are more expensive.

The committee considered the benefits of selecting
an essential health benefits plan that is similar to the
benefits offered through the state's Medicaid plan, in



order to minimize negative incentives to remain on
Medicaid and to address the issues that arise when
consumers transition between Medicaid and the private
market.

The committee weighed the pros and cons of
selecting a benchmark plan that is benefit rich, verses
benefit poor, verses in the middle. Additionally, the
committee considered the benefit of selecting a
benchmark plan that is most similar to the plan held by

Supreme Court Decision
The committee reviewed the June 29, 2012, ruling of
the United States Supreme Court in NFIB v. Sebelius,
regarding the constitutionality of the ACA. The following
table summarizes the issues addressed by the Court,
the decisions, and the positions taken by the nine
members of the Court:

the largest number of North Dakotans.

Issue Decision Majority/Concur Dissent
Whether the Court had jurisdiction |Yes Chief Justice Roberts and Justices
to hear the challenge under the (5-4-0) Ginsburg, Breyer, Sotomayor, and
federal Anti-Injunction Act Kagan (Individual mandate is a
penalty instead of a tax under the
Anti-Injunction Act.)
Justices Scalia, Kennedy, Thomas,
and Alito (Mandate is not a tax.)
Whether the individual mandate is |No Chief Justice Roberts (Power does |Justices Ginsburg, Breyer,
a valid exercise of Congress's (1-4-1-4) not extend to regulation of Sotomayor, and Kagan
power under the Commerce economic inactivity.)
g?tLij;: I, Section 8, Clause 3) Justicgs Scalia, Kennedy, Thomas,
and Alito
Justice Thomas (Commerce
Clause powers have grown too
broad.)
Whether the individual mandate is |No Chief Justice Roberts and Justices |Justices Ginsburg, Breyer,
a valid exercise of Congress's (5-4) Scalia, Kennedy, Thomas, and Sotomayor, and Kagan
power under the Necessary and Alito
Proper Clause
(Article |, Section 8, Clause 18)
Whether the tax penalty for not Yes Chief Justice Roberts and Justices [Justices Scalia, Kennedy,
obtaining insurance can be upheld |((5-4) Ginsburg, Breyer, Sotomayor, and |Thomas, and Alito (disagree with
under the taxing and spending Kagan classifying individual mandate as
power a tax rather than a penalty)
(Article |, Section 8, Clause 1)
Whether the Medicaid expansion is |Coercive Chief Justice Roberts and Justices [Justices Ginsburg and
a valid exercise of the spending (3-2-4) Breyer and Kagan (States must be |Sotomayor (dissented in part -

power or instead is
unconstitutionally coercive

Upheld Medicaid
expansion as a
voluntary provision.
Federal government
may not penalize a state
for not participating by
withholding all Medicaid
funding.

allowed to opt-out.)

Justices Ginsburg and Sotomayor
(concurred in part)

Justices Scalia, Kennedy, Thomas,
and Alito (concurred in part)

would have upheld under the
Spending Clause)

Justices Scalia, Kennedy,
Thomas, and Alito (dissented in
part - would have struck down
entire Medicaid expansion)

Medicaid

In NFIB v. Sebelius, the United States Supreme
Court upheld the ACA's 2014 Medicaid expansion;
however, the Court struck down the mandate that
directed the federal government to withhold all federal
Medicaid funding if a state chooses to not expand
Medicaid. Therefore, the decision about whether to
expand the Medicaid program will be left to each state.

A representative of the Department of Human
Services testified the issues related to Medicaid
expansion which arise as a result of the Court's decision
can be addressed during the 2013 regular legislative
session. The department plans to provide the
Legislative Assembly with the information necessary to
make decisions regarding whether the state should
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expand the state's Medicaid program or keep the
program at its current levels or whether there may be
other options available to the state.

The committee received testimony that the
Department of Human Services is in the process of
gathering information and seeking clarification from the
federal government regarding the Medicaid expansion
topic. However, regardless of whether the state
expands its Medicaid program, the ACA provides for
several changes to the state's Medicaid program,
including provider enrollment and screening, termination
of provider participation, recovery audit contractor
requirements, increases in physician reimbursement,
maintenance of effort provisions, and the transition to
modified adjusted gross income (MAGI).



The committee received testimony from a
representative of the Department of Human Services
that regardless of whether the state ultimately decides to
expand its Medicaid program, it is expected that
implementation of the ACA will result in an increase in
the state's Medicaid enrollment due to a variety of
factors, including the individual mandate and increased
outreach to find those individuals who may currently be
eligible but do not realize they are eligible.

Comprehensive Health
Association of North Dakota

The Comprehensive Health Association of North
Dakota (CHAND) is the state's high-risk pool. Blue
Cross Blue Shield of North Dakota administers the
CHAND program for the CHAND Board.

Beginning on January 1, 2014, the federal high-risk
pool will cease functioning and all eligible health
insurance coverage will be guaranteed issue. Therefore,
individuals will not be denied coverage and be forced to
go to a high-risk product such as CHAND. High-risk
products such as CHAND do not have to comply with
provisions of the ACA, and as a result, CHAND does not
have to comply with the essential health benefits and
other provisions of the ACA.

The committee received testimony that once all
provisions of the ACA go into effect in 2014, it is
expected that health insurance premiums will increase
significantly; however, with the subsidies available within
the exchange it does not necessarily mean that each
person's net premium will increase dramatically. With
these expected increases and with the lesser benefits
within CHAND, it is possible that the cost of a CHAND
premium may be lower than that offered within the health
benefit exchange. With the full implementation of the
ACA in 2014, there will be no new applicant who will be
eligible for enrollment into CHAND as a "traditional
applicant" or as a "HIPAA applicant" because people will
no longer be rejected or denied coverage in the
traditional market. It is very probable that traditional
CHAND members will elect to apply for products within
the health benefit exchange so they can get more
benefits and be eligible for individual subsidies. As a
result, it is expected that enrollment within CHAND will
decrease significantly. However, there are classes of
CHAND applicants, such as Trade Adjustment
Assistance Reform Act of 2002 (TAARA) applicants and
Medicare supplement applicants, who are not addressed
under the ACA.

A representative of Blue Cross Blue Shield of North
Dakota posed the following considerations:

e Should all current CHAND "traditional" and
"HIPAA" members be transitioned to other
coverage within the exchange in 2014, and if not,
will the cost for those members who remain be so
costly that maintaining CHAND for that group
could be prohibitive;

o [f the "traditional" and "HIPAA" CHAND products
are maintained, how should the assessments be
done;
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e Should the Medicare supplement-like product and
the TAARA product be maintained, and how
should the assessments be established; and

o If the "traditional" and "HIPAA" CHAND programs
are eliminated, what date should be established
for this change.

The Insurance Commissioner recommended the
Legislative Assembly wait for the United States Supreme
Court decision in NFIB v. Sebelius, the fall elections, and
the 2014 implementation of the ACA and then evaluate
CHAND enrollment to determine what changes may be
appropriate.

AFFORDABLE CARE ACT -
CONSIDERATIONS AND
RECOMMENDATION
Considerations

The committee considered its options of how to
address the ACA deadlines of September 30, 2012, for
selecting an essential health benefit benchmark plan and
November 16, 2012, for filing a health benefit exchange
blueprint.

The committee reviewed the constitutional and
statutory powers of the executive branch and the
legislative branch as this authority relates to whether a
member of the executive branch, such as the Governor
or the Insurance Commissioner, has authority under
state law or the state's constitution to notify the federal
government and make a decision relating to selection of
a benchmark plan for essential health benefits and to file
a blueprint for the health benefit exchange.

The committee discussed the options of limiting its
actions to committee discussion; communicating a
formal statement of the committee expressing policy,
which would need to be preapproved by the Legislative
Management Chairman; recommending a joint
resolution, which absent a special session would not be
introduced until the 2013 regular session; and
recommending a bill draft, which absent a special
session would not be introduced until the 2013 regular
session.

The Insurance Commissioner recognized that
historically, the selection of the essential health benefits
benchmark plan would be a legislative function;
however, due to the September 30, 2012, deadline for
notifying HHS, the Insurance Commissioner may be
faced with the role of selecting the benchmark plan.

The committee members discussed pros and cons of
each of the benchmark options. The committee did not
take action regarding selection of an essential health
benefits benchmark plan.

Recommendation

The committee recommends House Bill No. 1034 to
provide for a Legislative Management study of health
care reform options. As part of this study, the Insurance
Commissioner, Department of Human Services, and
State Department of Health are to provide status reports
on the state of health insurance and health-related public
assistance.



STATE HEALTH CARE DELIVERY PLAN
STUDY TESTIMONY
Health Care Trends in Oil Country

The committee held panel discussions of interested
parties to discuss health care delivery issues related to
the development of the oilfield.

The committee received testimony that issues the
medical community and the long-term care community
are facing include workforce recruitment and retention
and housing shortages for the workforce and for seniors.
In addition to facing the naturally occurring aging of the
workforce, the medical community in the oilfield also has
to deal with the next generation not filling these opening
positions, in part due to higher wages available in the
community.

The committee was informed that another issue the
medical community is facing in the oilfield is the self-
limiting nature of the current clinic space. The clinics are
at maximum capacity and are unable to increase patient
services because there is physically no more space.
One consequence of the full clinics is the increased use
of emergency rooms and the associated higher costs of
emergency room visits. Additionally, the medical
community is facing increases in communicable
diseases, increases in bad debt, and unmet day care
needs for the workforce.

A representative of the North Dakota Hospital
Association stated the organization has taken on this
issue of helping the hospitals form partnerships.
However, it is more than just a hospital issue; therefore,
the initiative has expanded its participants and has
expanded beyond western North Dakota. The health
care communities in Bismarck and Minot are also being
impacted by the oilfield development.

Wellness
The State Health Officer testified regarding the state's
current model for health care delivery and alternative
health care delivery models. In order to improve the
general health of the population and help mitigate rapidly
rising costs of health care, it will be necessary to balance
and coordinate the following three sets of tools:
1. Adequate policies at the state, local, and
organizational levels;
2. Population-based programs of public health; and
3. A reorientation of current clinical services to
emphasize primary care.

The State Health Officer's testimony focused on:

e Promoting a wellness-oriented system instead of
focusing on care for illnesses;

e Encouraging primary care and a medical home,
including shifting the orientation of the health care
systems from disease to wellness, Dbetter
incentivizing outcome versus fee for services, and
supporting a better balance of primary care to
specialties;

e Encouraging community
worksite wellness, with an
workplaces and schools; and

e Expansion of the role of paramedics as mid-level
practitioners, particularly in rural communities.

engagement and
initial focus on
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The State Health Officer testified the state may need
to consider how to enhance its focus on wellness,
outcomes, and enhanced primary care. A community
engagement program to facilitate comprehensive
wellness in worksites and schools would be helpful.
Additional clinical tools to support worksite and school
wellness, as well as general community wellness
particularly in rural areas, could include chronic disease
management programs, case management, a statewide
call-a-nurse system, and increased use of mid-level
practitioners across the state to provide clinical support
services in collaboration with current health systems.

Third Street Clinic

The committee received an overview of the medical
services provided through Third Street Clinic, Grand
Forks. A representative of Third Street Clinic testified it
is unknown what impact full implementation of the ACA
will have on the organization. If the ACA results in the
medical needs of the community being met, that is a
great thing; however, historically Third Street Clinic has
evolved to meet the unmet needs of the community, and
unmet needs may include expansion of services to
address drug and alcohol issues.

Community Health Centers

The committee received an overview of how
community health centers operate in the state. A
community health center is a nonprofit entity that exists
in areas where health care is scarce. Community health
centers are governed by county boards and North
Dakota has five community health center sites--Migrant
Health Services, Fargo Family Health Center, Valley
Community Health Center, Coal County Community
Health Center, and Northland Community Health Center.

The committee received testimony that approximately
31 percent of the North Dakota community health
centers patients are uninsured. Under the ACA,
community health centers received funds to expand the
program. The ACA provision relating to community
health centers has the potential to add 20 million new
community health centers patients nationwide.

Bridging the Dental Gap
The committee received an overview of the dental
services provided through Bridging the Dental Gap. The
committee was informed that although the number of
dentists in the Bismarck-Mandan area has increased
since 2005, there has also been an increase in
population.

MediQHome

The committee received an overview of the
MediQHome program offered through Blue Cross Blue
Shield of North Dakota. The program provides for a
patient-centered medical home approach, an adaptable
technology platform, and an innovative reimbursement
model with the goal of addressing chronic conditions and
prevention, such as the chronic conditions asthma,
attention deficit hyperactivity disorder, chronic heart
failure, coronary artery disease, diabetes, and
hypertension, and prevention services, such as breast



cancer screening, cervical cancer screening, colorectal
cancer screening, and immunizations. The MediQHome
program has realized a $3 return on every $1 spent
under the program.

The testimony described the MediQHome approach
as a different approach from the traditional approach
under which copayment amounts and deductible
amounts are increasing. The focus under the
MediQHome program is to focus on getting people to the
doctor's office for preventative care and to keep those
people healthy. Under the program, the number of office
visits typically increases but the number of inpatient
admissions typically decreases, resulting in healthier
patients and lower institutional costs.

A physician participating in the MediQHome program
testified the health care delivery system needs to change
its focus from payment for office visits to payment for
health and wellness. A multifaceted approach may
include addressing diet, activity, education, and patient
followup.

The potential impact and opportunities for the state

using the MediQHome program may include
implementation with the Medicaid and Medicare
populations.

PERS
The committee received testimony regarding the
feasibility of enrolling the state's uninsured in the public
employee health plan.

Prescription Drug Issues

The committee received testimony regarding ways
the state's health care delivery system could be
improved as it relates to prescription drug issues.

The committee received testimony regarding the
state's prescription drug monitoring program and issues
related to prescription of controlled substances from
representatives of the State Board of Pharmacy, State
Board of Medical Examiners, North Dakota Medical
Association, Bureau of Criminal Investigation, Blue
Cross Blue Shield of North Dakota, the Department of
Human Services, and Workforce Safety and Insurance.

The committee received an overview and status
report on implementation of the prescription drug
monitoring program. The purpose of the program is to
collect data on all Schedules I, lll, IV, and V controlled
substances dispensed in the state or for patients
residing in the state. The prescription drug monitoring
program is currently funded through the reserves of the
State Board of Pharmacy, but the board plans to bring
forward legislation during the 2013 session to implement
a controlled substance registration, which would be the
long-term funding mechanism for the prescription drug
monitoring program.

Data indicates approximately 25 percent of the state's
prescribers have used the prescription drug monitoring
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program at least once. However, this data does not
mean 25 percent of the state's prescribers consistently
or regularly use the program.

A representative of the State Board of Medical
Examiners testified the board frequently uses the
prescription drug monitoring program in prosecuting
prescription cases, and the board is looking at a number
of ways to address prescribing issues, including
development of standard of care guidelines that would
be used by the board to determine if a ph